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United States had an opportunity to start an L.R.A. subcription beginning 
with the current volume, without buying all the back volumes. Several thou- 


sand lawyers were quick to grasp the opportunity the last 
time it was offered and no doubt as many more at the pres- 
ent time will feel the same way. Perhaps you are one of 
those who have for some years been convinced of the 
great value of L.R.A,; that ‘it is the logical solution of the re- 
ports problem; the common-sense way to winnow the wheat 
from the chaff; that the Annotations constitute a marvelous 
compendium of American law; that in making these Anno- 
tations the editors begin where others usually stop, viz., with 
a complete collection of the authorities on the point,—but you 
have not felt able to undertake the burden of purchasing a 
large number of back volumes. 


How to Build Your Library 


Now, after ten years, the opportunity comes to you to begin 
to build your library, volume by volume, its growth keeping pace with 
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you six volumes a year and you can add previous units as you feel 


able,—first back to 1906,—later back to 1888. 
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a little over one inch and a quarter in thickness because it is 
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A little thicker and stiffer paper is our Law Opaque which you 
may prefer. This is a thin book paper specially prepared after 
many years of experimenting. It makes this book bulk one half 
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ARY NOW 


LORD READING 
AND L.R.A. 


The brilliant success of Lord Read- 
ing (Sir Rufus Isaacs) is of a type 
which particularly appeals to all Amer- 
icans— a success attained solely by 
his own efforts against great obstacles 
and after several failures. 


B 


Every American Judge and Lawye. 
should read carefully and ponder the 
convictions in regard to courts, law- 
yers, and law reporting which he ex- 
pressed during his recent visit to this 
country as a member of the Allies’ 
Loan Commission at the great ovations given him by the lawyers of New 
York and Chicago. In New York he said, among other things: 





Photo by Underwood G& Underwood, N. Y. 
BARON READING, LORD CHIEF JUSTICE OF ENGLAND 


“Speaking for myself, I am strongly impressed day by day with 
the undesirability of the constant reporting of decisions which lay 
down no new principle, but only report the application of old 
principles to new facts. I think that I recognize a feeling of satis- 
faction which the members of the bar would have in getting rid of 
their thousands of volumes of decisions, so that they might base 
themselves on the solid principles of the law.” 


How could he better have expressed the sentiment of the most advanced 
legal thought in this country? Furthermore, how could he have pointed more 
clearly, whether intentionally or not, to the work being done by the great 
American annotated reports, publishers and publications,—best exemplified by 
the Lawyers Reports Annotated, which for twenty-seven years has been 
reporting and annotating only those cases which bring out forcibly the "solid 
principles of the law?" 


The American lawyers can "get rid of their thousands of volumes of deci- 
sions," because the better way is already provided. 
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I. 
ANNOUNCEMENTS. 


Acknowledgment is made of the receipt by the Secretary on 
behalf of the Association of the following books: 


Proceedings of the Thirty-eighth Annual Meeting of the 
Alabama State Bar Association. 

Proceedings of the Eighteenth Annual Meeting of the Bar 
Association of Arkansas. 

teport of the Twenty-seventh Annual Meeting of the Virginia 
State Bar Association. 

Proceedings of the Kentucky State Bar Association, 1915. 

Proceedings of the Sixth Annual Convention of the California 
Bar Association. 

Year Book New York County Lawyers Association, 1915, 
Vol. VII. 

Report of the Attorney-General, 1915. 

Records of the Middle Temple (6 vols.). 

Year Books (1913-1914, and 1915, 2 vols.) Carnegie Endow- 
ment for International Peace. 

Report to the Trustees of the Endowment on Observations 
made in China and Japan in 1912 (Charles W. Eliot). 

Publication No. 7 of Carnegie Endowment for International 
Peace, “ For Better Relations with our Latin-American 
Neighbors ” (Bacon). 


Members of the Association are requested to advise the Secre- 
tary promptly of any change in address; this will insure prompt 
delivery of all mail matter. 


Vice-Presidents are earnestly requested to notify the Secretary 
promptly of the death of any member of the Association from 
their respective states; the Secretary has no other source of 
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information, except the Postoffice Department, and desires for 
the sake of absolute accuracy in this matter to get official informa- 
tion from the Vice-Presidents. 


BINDING THE AMERICAN BAR ASSOCIATION 
JOURNAL. 


The Secretary has received a number of communications from 
members asking whether or not provision will be made to bind 
THE AMERICAN Bar ASSOCIATION JOURNAL in uniform bind- 
ing. He is informed by The Lord Baltimore Press that this can 
be done at a cost of $1.50 per volume. In color and style the 
binding will be similar to that of the Annual Reports. Members 
desiring to have the four numbers of the 1915 JourNaL bound in 
one volume will please communicate directly with The Lord 
Baltimore Press, Greenmount Avenue and Oliver Street, Balti- 
more, Md. 

ANNUAL MEETING OF 1916. 

The Executive Committee of the American Bar Association met 
on January 8, 1916, at the Rooms of the Association of the Bar 
in New York City. The committee decided to hold the annual 
meeting of the Association in Chicago, Ill., Wednesday, Thursday 
and Friday, August 30, 31, and September 1, 1916. The follow- 
ing persons have consented to be present and address the meeting: 


Alexander P. Humphrey, Louisville, Ky., President of the 
Kentucky State Bar Association. 

Frank J. Goodnow, President of The Johns Hopkins Univer- 
sity, Baltimore, Md., “ Administrative Discretion and Private 
Rights.” 

William E. Borah, U. S. Senator from Idaho, “ Lawyers and 
the Public.” 


CONFERENCE OF CHAIRMEN OF COMMITTEES. 


A conference of the Chairmen of Committees of the American 
Bar Association was held at the rooms of the Association of the 
Bar in New York City on Friday, January 7, 1916. President 
Elihu Root presided, and Secretary George Whitelock, Treasurer 
Frederick E. Wadhams and Assistant Secretary W. Thomas Kemp 
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were in attendance. Among those present were the following ex- 
Presidents of the Association: Simeon E. Baldwin of Connecti- 
cut, Alton B. Parker of New York, Jacob M. Dickinson of Tennes- 
see, Edgar H. Farrar of Louisiana, and Stephen S. Gregory of 
Illinois. The committees represented were as follows: 


Jurisprudence and Law Reform, Wm. A. Ketcham, Indiana. 

Judicial Administration, etc., Henry D. Estabrook, New York. 

Commerce Trade and Commercial Law, Fitz-Henry Smith, Jr., Massa- 
chusetts (alternate). 

International Law, Charles Noble Gregory, Washington, D. C. 

Publications, Carroll T. Bond, Maryland. 

Grievances, Edgar H. Farrar, New Orleans, Louisiana. 

Law Reporting and Digesting, Edw. Q. Keasbey, New Jersey. 

Patent Trade Mark and Copyright, Robert H. Parkinson, Illinois. 

Insurance, Arthur I. Vorys, Ohio. 

Uniform State Laws, Charles Thaddeus Terry, New York. 

Publicity, Wm. M. Chadbourne, New York. 

Membership, Lucien Hugh Alexander, Pennsylvania. 

Professional Ethics, Charles A. Boston, New York. 

Noteworthy Changes in Statute Law, Thomas I. Parkinson, New 
York. 

Government Liens on Real Estate, John T. Richards, Illinois. 

Committee to Suggest Remedies, Everett P. Wheeler, New York. 

Admiralty Bills, George Whitelock, Baltimore. : 

Compensation to Federal Judiciary, Charles C. Tucker, Washington, 
D. C. (alternate). 

To Oppose Judicial Recall, Rome G. Brown, Minneapolis, Minn. 

Uniform Judicial Procedure, Thomas Wall Shelton, Virginia. 

Drafting of Legislation, Thomas I. Parkinson, New York (alternate). 

Accommodations of U. S. Supreme Court, Alton B. Parker, New York. 

Reports and Digests, Thomas H. Reynolds, Kansas City, Mo. 

Amendments to the Constitution: John H. Wigmore, Illinois; Simeon 
E. Baldwin, Connecticut; Jacob M. Dickinson, Tennessee; Walter 
George Smith, Pennsylvania; Stephen S. Gregory, Illinois. 

Section of Legal Education, Henry Stockbridge, Maryland. 

Bureau of Comparative Law, Simeon E. Baldwin, Connecticut. 


The purpose of the conference was to enable the chairmen of 
the various committees to make reports to the Executive Com- 
mittee and also to submit suggestions with respect to the affairs 
of the Association, to which the Executive Committee, at its 
meeting the following day, gave due consideration. 

Those attending the conference were entertained at luncheon 
at the Union League Club on Friday, January 7, and the members 
of the conference, together with members of the Executive Com- 
mittee, were guests of President Elihu Root at a dinner at the 
University Club the following evening. 


{ 30483 
§63.9<-4.) 
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ASSOCIATION OF AMERICAN LAW SCHOOLS. 


The Association of American Law Schools, at its recent meeting 
in Chicago, IIl., elected the following officers: 


President, Walter W. Cook, University of Chicago Law School, Chi- 
cago, Ill. 

Secretary-Treasurer, Eugene A. Gilmore, University of Wisconsin 
Law School, Madison, Wis. 

Executive Committee, the President and Secretary-Treasurer, ex- 
officio; Harlan F. Stone, New York, N. Y.; H. S. Richards, Madi- 
son, Wis.; Edward S. Thurston, Minneapolis, Minn. 


The next annual meeting of the Law Schools Association will 
be held in Chicago during the Christmas holidays, 1916, and a 
recommendation was made that a special meeting of the Asso- 
ciation be held at the same time and place as the meeting of the 
American Bar Association, co-operating with the Section of 
Legal Education of the latter Association. 


FUND FOR RELIEF OF REFUGEE EUROPEAN 
LAWYERS. 

ACCOUNT OF FREDERICK E. WADHAMS, AS TREASURER OF 
THE. SPECIAL COMMITTEE FOR THE RELIEF OF 
REFUGEE EUROPEAN LAWYERS. 

Dr. 

To cash received as per last statement, dated June 11, 1915, 

published in AMERICAN BAR ASSOCIATION JOURNAL, No. 3, 


pia Gis reat a'a 5s inle's od wee aiace aap eibciw ume eend $12,673.67 
‘TEPeW TEMITINMCOS GE SE GRC... occ ccccccccnccescccecucse 15.00 
EE aad iss 4455-4 5s oa Char nodweewaieeeaew 10.00 
aE. SO SEONINOOIR coc ccvccceescsceseccowensoees 104.80 
Ber BaSOCsIOn, CIF OF TGWION. 2. 0.6 cccccccccccccsccoses 25.00 
PO CE I PIII. onc vccc cscs ce reccvcncecess 100.00 
Cayuge Co. CN. TF.) Bar Agsociation......5..cecccecccscccses 3.00 
Total cash received Nov. 23, 1915........ccccsccceees $12,931.47 
Cr. 
1915. 
Mch. 20. By cash sent committee in England 
I oe SS bn ss Seg aioe sea eee $7196.25 
BY COGn POG PPINTING. 0.6... ccccvece 362.50 


By cash paid miscellaneous expenses. 26.11 
Junei5. By cash sent committee in England 


AIRE SP Satire tere: ee eer 4782.50 
Nov. 20. By cash sent committee in England 
oS Seer errr 564.11 


$12,931.47 
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Among the three remittances of $5 each above mentioned was 
one forwarded from No. 3 Gordon Road, Shanghai, China, by Dr. 
Wu Ting Fang, who is an honorary member of the New York. 
State Bar Association, which Association also solicited from its 
members contributions in aid of refugee European lawyers and 
turned over the money received to the treasurer of the special 
committee of this Association. 


LETTER FROM LORD JUSTICE PHILLIMORE. 
Royat Courts OF JUSTICE, 
Lonpon, W. C., December 8, 1915. 

Dear Mr. Wuiretock: On behalf of Mr. Barratt and myself 
I acknowledge receipt of draft for £120/0/6 in respect of the 
Distressed European Lawyers Fund, which has been duly paid ~ 
into the bank to the credit of the fund. 

The amount is the more welcome that we were drawing to the 
end of your previous remittances, though we had about £400 
still in hand. We understand that this is the last remittance, and 
I may add that the English Lawyers Fund for the same object 
has obtained a fine measure of support, and should be able to 
deal with the cases of distress which will arise or persist after your 
most valuable and generous contributions have been exhausted. 
It is a great pleasure to Mr. Barratt and myself to be the channels 
of the American bounty, and I can assure you that it is work well 
bestowed, in the very distressing circumstances upon most deserv- 
ing people. 

Very faithfully yours, 
Wa ter G. F. PHILLIMORE. 


EXCERPTS FROM LETTERS FROM J. ARTHUR 
BARRATT. 


3, TEMPLE GARDENS, TEMPLE, 
Lonpon, December 8, 1915. 

My pEarR WuitTerock: It was a most agreeable surprise for 
Lord Justice Phillimore and me to receive a further drafi 
of your committee of £120 for the assistance of European 
lawyers. .... 

It has at times taken a great deal of care and pains to investi- 
gate the cases and assist these poor people, but their gratitude 
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has been more than reward enough. One can only feel thankful 
that we are not in the same position ourselves. 

We have helped Cox-Sinclair’s committee, which was the first 
one started here, but unfortunately lacked any substantial public 
support. He says in a letter to me received a few days ago: “I 
need hardly repeat how thoroughly my committee appreciate the 
way in which the Lord Justice and yourself ave assisted our 
efforts.” 

I trust you are quite well and prospering. You must have done 
a lot of “ good trench work” in digging up those handsome sub- 
scriptions from all over the United States. I am sure you will 
never regret it. Yours sincerely, 

J. ARTHUR Barratt. 


Mr. Barratt, writing to Hon. Joseph H. Choate, as chairman of 
the committee, says: The following expressions of gratitude 
which we have received are typical of many others, though much is 
lost, I fear, in my translation from the French: 

Mme. H. writes: “I cannot express to you adequately how sensible 
I am of this delicate attention which I shall always treasure as a 
most precious memory.” 

Mons. S.: “ Will you be my interpreter to the committee and tell 
them how warmly I thank them for their generous assistance.” 

Mons. C. (in English): “The great kindness with which the 
American Bar Association’s European Lawyers’ Fund on two former 
occasions responded to my call for assistance is strong encourage- 
ment for me putting before you a case which under the circumstances 
is becoming distressing..... I would be quite willing to consider 
the total amount of this grant not as a gift but as a loan, confident 
that you should (would) allow me easy terms of reimbursement, 
i. e., after the war is over and my business restored.” 

Mdme. H. (lived for nine months on her own resources). writes: 
“ The money which you have been so good as to send is exhausted and 
served to renew some things being worn out, and we are so numerous 
that it only sufficed to buy simply strict necessities.” 

Mons. E. (in English): “I hope to give French lessons in the high 
school at W. and thus to earn for my small expenses.” 

Mons. E. reports as to Mons. X.: ‘ He belongs to a very honorable 
family. He merits every confidence. His financial situation is very 
good, but like so many others he finds without doubt that it is 
impossible to realize (his resources).” 

Mons. W. (a comparatively rich man at home): “ My wife and I 
cannot live on the means we now have left. Only one of us can do 
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that, so I am obliged to call aid of your committee. It goes without 
saying that my wife and her family (mother and sister), in view of 
the duration of this war, will be obliged to ask hospitality. .... I 
only ask assistance in the measure that your committee feel able to 
grant it and so far as my request does not prejudice any of my 
confreres who are in a more unfortunate position than I am..... 
Permit me to ask you if possible a little assistance..... However 
small it may be believe me it will be received with great gratitude.” 
He asks for occupation also. 

Mons. W. (who came wearing very shabby clothes): “I do not 
know how to thank you for the generous help.” 

Mons. N.: “ You have rendered me a very great service and I thank 
you with all my heart.” 

Mons. R.: “ We are full of gratitude.” 

Mons. J.: “I express my profound gratitude.” 

Mons. A.: “I pray you to be good enough to be my interpreter to 
your committee of my warm thanks for its aid.” 

Mons. L.: “ We beg to express to your committee our sentiments 
of most lively gratitude..... This sum will be devoted to the 
needs and the comforts which the state of Mdme. L. and the baby 
necessitate. It will enable me to procure for her needful things and 
some comforts as well as more sustaining food. Once more we thank 
you with all our hearts and express to you especially how affected 
we are by this delicate and generous attention.” 

Mons. B.: “I have to express to Lord Phillimore and to you also 
as well as to the American Bar Association my most profound grati- 
tude.” 

Mons. O.: “I beg you to be my interpreter to the committee of the 
American Bar Association to testify to them my very lively sense of 
gratitude. I am very much touched by the generous manner in which 
it has come to my aid in these particularly distressing times through 
which we are passing.” 

Mons. C.: “I thank you with all my heart and request you to have 
the extreme kindness to present my earnest thanks to the honorable 
members of the committee.” 

Mons. H. (in English): “I very much regret to not given better 
express in English my cordial thanks and sincere gratitude for so 
much kindness. I beg you to transmit in a nicer manner these feel- 
ings to the American Bar Association, and to say to his members 
how much I appreciate and admire their generosity.” 

Mons. B.: “I thank you very much for the contents of your letter 
(a cheque) the necessity for which so easily understood by you is 
cruel to think. I beg you to convey to the committee my sentiments 
of gratitude.” 

Mons. C. (an eminent avocat): “As I wrote you before I lack 
nothing from the point of view of the “ necessary,” the gift is doubly 
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kind. By the grace of your committee I hope to be able to face the 
various small incidental expenses of my household—expenses which 
were a constant source of anxiety to me in the presence of the quasi 
impossibility of having any money sent to me from Belgium.” 

Mons. V.: “I hope you will be so kind as to convey our most 
hearty thanks to the American Bar Association. I hope not to have 
to disturb you any more as I expect to be home before next winter.” 

Mons. V. C. (in English): “ We enjoy a weekly grant of about 
eight shillings per person, quite sufficient to defray all normal ex- 
penses, but it does not afford the presently much needed summer 
clothing purchases. I can honestly say that apart from this generous 
grant the cheque you so kindly forwarded to me on my previous appli- 
cation and a sum of £1.11.6 the N. County magistrates allowed me as 
a fee for assisting as an interpreter, I have been deprived of any 
earnings whatever since I left —— (in Belgium).” 

Mons. N.: “Iam very glad to let you know that I am admitted and 
have succeeded in my application. I will earn £4 a week and my 
wages will permit me now to come and live with my wife in London 
on my own expense. I will recover my liberty and be allowed to eat 
my own bread and that idea gives me very great pleasure. English 
hospitality and generosity have been so large that it should not be 
scrupulous to abuse them. I shall never forget that it is thus to your 
extreme kindness and devotion that I will find some happiness in 
these terrible circumstances.” 

Mons. B.: “ After the destruction of Louvain the Garde Civil of 
that city was sent to Germany. I had to leave precipitately in order 
to avoid being taken prisoner. My resources after more than seven 
months of exile are coming to an end and, as I am married and all 
attempts to procure employment have failed, my situation has be- 
come critical. Finally I have suffered for a month past from an 
abscess and then with grippe, affections which necessitate con- 
siderable expense.” . 

Mons. B. (in English): “ My wife tells me that she greatly wants 
clothing and especially change of linen for the children. (Four, 
aged 51%, 4, 2% and 9 months.) Both my wife and I belong to large 
families respectively of 7 and 13 children and my parents being still 
alive I am without any personal fortune..... My last economies 
are about to be exhausted. Since I came to England, I set about 
looking for work to get my living by it, but it wasin vain. I could not 
succeed in finding any convenient business. On the other hand I am 
tired of being idle, therefore have availed myself of my leisure to 
learn the English language. I have just offered my services to the 
Belgian Army as an English interpreter.” 

Mons. B.: “ My house with all its contents was burned, nothing 
being saved. My safe containing part of my savings was destroyed 
by dynamite and the flames. I was able to come to England with my 
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wife and four children and the little money which I was able to bring 
here is exhausted. I was able to obtain a loan of £20 and by the 
generosity of a Welsh family I receive a weekly sum for food and 
lodging. But we must now leave the house we occupy and lease 
another at greater rent. All my family are in need of clothing and I 
must tell you frankly that my situation is very distressing.” 

Mons. D. (still living in Belgium): “We have been here since 
October and lived for four months on our own resources. We receive 
£3 a week which with the great cost of living is absolutely insuffi- 
cient for the living of 9 persons. All the money we brought with us 
is expended. We did not think our exile would last 4 months. Owing 
to our hurried departure we did not bring much linen with us. I 
spent my last money to buy my wife heavy winter clothing... ... 
Her situation demands nourishing and abundant food which I cannot 
give her. It is necessary to provide all things for the coming infant. 
My wife’s parents, whose two hotels at —— have been entirely 
vanished, can do nothing for us.” 

Mons. X. (a judge at X.): “I must beg of you then to put at my 
disposition a sum of money necessary to procure summer clothing 
of which my wife, my young daughter and boy are in very great need. 
It is hard for the magistrate enjoying in Belgium a good position to 
be obliged to have recourse to the charity of others, but the present 
necessity constrains me.” 

Mons. deK. (in English): “I am a barrister and former member 
of the Council of Discipline of X. I lived at. I saw my house 
totally destroyed by the burning with ali who was in it. My papers, 
library books, furnitures, silver plate, clothing, &c. I had a house 
situated at Rue de —— that I builded with the fruits of my working, 
it has been burned too. Without anything I came to England with 
my wife and two chiidren from 9 and 7 years of age.” 

Mons. T.: “I quitted —— during the bombardment. As long as 
possible I lived on my own resources but now they are exhausted. 
Since the beginning of December I have received from a local com- 
mittee lodging and 35 shillings a week. This is a good deal for these 
sad times and general misery. But notwithstanding all the privations 
we have imposed on ourselves this sum of 35 shillings a week is not 
enough for heat, light, food and the upkeep of all my family. Until 
now I have been able to supplement it. Also my great age and the 
state of health of my poor wife who is paralysed necessitates some 
care, some medicines and occasional special food which our easy 
position in Belgium permitted us to have. I was first Avocat, then 
Notaire and then Judge Suppleant for 30 years in the Canton of A. 
I was enjoying in my old age the fruits of my labours when this 
horrible war came and destroyed everything. Believe me it is neces- 
sity which forces me to make this appeal to the generosity of our 
confreres who have so well understood and so grandly sympathised 


with us in our ruin.” 
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Mons. de V. (in English—writes from Rotterdam): “The house 
with all its contents is burned during the bombardment. I have been 
obliged to flee a little before it tumbled down, nothing could be saved. 
My parents lose all they possessed, house, furniture, keepsakes, &c. 
As for myself the house to live in, my office furniture, my ‘ dossiers’ 
all the papers of my business. I have fled with the clothes I wear. 
Since then I have looked for work in Holland but in vain. The money 


I had is nearly spent and that is why I apply to you..... I am 
engaged since months and I cannot marry because of the present 
circumstances. I have served in the Artillery civique..... I am 


a Justice of the Peace (substitute) in X.” 


We have found them all most grateful to the Bar Association, 
and in many cases they promised to return the money at the end 
of the war. But Lord Justice Phillimore agreed with me that 
your committee would not wish to add this to their existing 
burden and I so told them. 

They are all anxious to get occupation, but as most of them 
speak no English it is most difficult to do this, though in a few 
cases this has been done. One of the other committees undertakes 
this work. 

Lord Justice Phillimore has been most assiduous, helpful and 
kind throughout. His great experience in charitable work has 
been most valuable. We have been materially aided in our inves- 
tigation of the standing and identity of the applicants by M. 
Charles Bauss, Batonnier of the Bar of Antwerp, and M. Albert 
Maeterlinck, one of the best known barristers there, who are both 
now in London. 


QUESTIONNAIRE OF COMMITTEE ON REPORTS 
AND DIGESTS. 


The Special Committee on Reports and Digests is at work on 
the matters entrusted to it, the scope of which is well outlined by 
the following questions in a letter from the Chairman to the 
members. The Chairman, Thomas H. Reynolds, of Kansas City, 
Missouri, will welcome any suggestions from members of the 
Association, whether members of his committee or not. 

What, if any, provision is made by the Constitution of your 
state relative to written opinions, and their publication ? 

What are your statutory provisions, if any, relative thereto? 
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What do you regard as the most serious defect in your state in 
connection with the publication of decisions ? 

What remedies have you to suggest—(a) as to the length of 
opinions; (b) as to reporting and publishing opinions; (c) as to 
eliminating the duplication of published reports; (d) as to the 
method of digesting your state statutes ? 

Should all opinions of courts of last resort be published, or only 
selected ones ? 

If only certain opinions are to be published, how should the 
selection be made? 

What is the sentiment of the Bar of your state in reference to 
these matters? 

Would it be advisable to do away with the publication of state 
reports officially and permit private enterprise to supply the 
reports ? 

Should our committee recommend that lawyers subscribe only 
to one set of standard reports and eliminate the combinations and 
compilations by refusing to buy them? 

Is it possible to refer this matter to the Commission on Uni- 
form Laws, so that ultimately we may have a uniform system 
throughout the United States ? 

What system of digesting, if any, shall we recommend ? 

How can uniformity in digests of state statutes be accom- 
plished ? 


A MASSACHUSETTS BAR ASSOCIATION JOURNAL. 


Beginning with November, 1915, the Massachusetts Bar Asso- 
ciation has decided to follow the example of the American Bar 
Association in publishing a quarterly journal. It will take the 
place of former reports of that Association, less regularly dis- 
tributed; and will be issued without charge to the members of 
the Association in November, February, May and August. It is 
to be a state law magazine, dealing primarily with matters of local 
interest and practice for Massachusetts lawyers. No attempt will 
be made to enter as a competitor the already overcrowded field of 
general law reviews, nor to fill any specified number of pages for 
each issue. The object will be to place before the Massachusetts 
Bar, in convenient form, material likely to be of professional 
interest and of practical value. 
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The reports of committees and other proceedings of the 
Association will also be printed in the magazine, and the annual 
circulation of bound volumes of reports will be discontinued. 


MEETINGS OF STATE BAR ASSOCIATIONS. 


THE OHIO STaTE Bak ASSOCIATION arranged a Special Mid- 
Winter Meeting at Cincinnati for December 28 and 29, 1915. 
The sessions were held at Hotel Gibson. Addresses were deliv- 
ered by Hon. A. J. Beveridge, of Indianapolis, Ind., on “ John 
Marshall—His Personality and Development”; and by Judge 
Edward B. Follett, of Marietta, on the “ Proposed Reforms in 
our Procedure.” The second day’s program consisted of addresses 
by James Parker Hall, Esq., Dean of the University of Chicago 
Law School, on “ The Selection of Judges”; and by J. C. Hos- 
tetler, Esq., Assistant City Solicitor of Cleveland, on “ The Jury 
System, and Its Preservation.” An informal dinner was ten- 
dered at the Hotel Gibson, Tuesday evening, at which the Past 
Presidents of the Association were the guests, and to which the 
ladies were invited. Simeon M. Johnson, Esq., of Cincinnati, pre- 
sided. 

THE EXECUTIVE COMMITTEE OF THE ILLINOIS STaTE Bar 
ASSOCIATION has arranged for a series of banquets to be held in 
Chicago before the date of their next annual meeting. The first 
of these was a banquet tendered to the members of the Supreme 
Court of Illinois, which was held at the Hotel La Salle, on 
November 6. All of the Justices of the Supreme Court were pres- 
ent, and 400 lawyers and judges attended. The second of the 
series was held at the same hotel on December 29, in honor of the 
members of the Association of American Law Schools, which was 
holding its annual meeting in Chicago at that time. Other ban- 
quets will follow. 


THE ARIzONA Bar AssociaTION met at Phoenix on January 
10, 1916. 


THe Bar ASSOCIATION OF THE District oF CotumBia held its 
annual meeting on Tuesday, January 11, 1916, at 8 P. M. 


THe New York StaTE Bar AssocraTIon met in New York 
City January 14-15, 1916. Headquarters were at the Hotel 
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Astor, where the annual dinner was given on the evening of the 
15th. Mr. Justice Hughes, of the Supreme Court of the United 
States, delivered the annual address. 


THE Bar ASSOCIATION OF THE STATE OF Kansas will] hold its 
next meeting January 27 and 28, 1916, in Topeka. 


Tire CONNECTICUT STATE BAR ASSOCIATION will meet at Hart- 
ford, January 31, 1916. 


THE Mississippi STATE Bar AssociaTION will hold its eleventh 
annual meeting at Laurel on Tuesday, May 9, 1916. 


THE Bar AssocraTIon OF ARKANSAS will hold its next meeting 
on May 30, 31, 1916, probably in Little Rock, but the place will 
be decided definitely later. 


THE Bar AssocraTION OF Hawati will hold its annual meeting 
on May 31, 1916. This Association holds quarterly meetings on 
the last Wednesday of August, November and February of each 
year. 


Tue Ixuurnois State Bar Association will hold its next 
annual meeting at the Hotel La Salle, Chicago, June 2, 3, 1916. 


THE NEw JErsEy StaTE Bar Association meeting will be 
held this year at Atlantic City, N. J., on June 16 and 17. 


THE Iowa StaTE Bar Association will hold its twenty-second 
annual meeting at Dubuque, June 29, 30, 1916; A. M. Hobson, 
West Union, is President, and H. C. Horack, Iowa City, Secre- 
tary. 


Tue SourH Carotina Bar Association meeting will be held 
at Charleston, 8S. C., in June, 1916. 


Tue State Bar ASSOCIATION OF WISCONSIN will meet at 
Oshkosh the latter part of June, 1916. 


THE MicuHiGAN STATE Bar ASSOCIATION will hold its annual 
meeting at Battle Creek, June 30 and July 1, 1916. 


THE Bar ASSOCIATION OF THE STATE OF NEW HAMPSHIRE will 
hold its meeting at Hotel Wentworth, New Castle, about July 1, 
1916. 
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THE KENTUCKY STaTE Bar AssociaTIOn will hold its meeting 
in the City of Louisville on July 6 and 7, 1916. 


THE VIRGINIA STATE Bar ASSOCIATION will meet at the 
Chamberlain Hotel, Old Point, July 11, 12 and 13, 1916. 


THE Bar ASSOCIATION OF THE STATE OF INDIANA will meet 
July 12 and 13, 1916, at Lafayette. 


THE SIMPLIFICATION OF PRACTICE. 

The California Bar Association, at its session in San Francisco, 
August, 1915, created a Special Section on Reformation of Prac- 
tice for the purpose of considering and reporting to the 1916 con- 
vention of the Association upon the advisability of having purely 
procedural matters prescribed by rules of court rather than by 
legislative enactment. 

A committee of three members of the section, upon which was 
conferred power to enlarge itself to seven, R. S. Gray, Chairman, 
Percy V. Long and Walter Perry Johnson, all of San Francisco, 
was named as the original section. 

At a meeting at Los Angeles a plan of organization was formu- 
lated. Hon. Lewis R. Works, of the Superior Court of Los 
Angeles County, and William J. Hunsaker, former President of 
the California Bar Association, both of Los Angeles, and both 
prominently identified with the movement for law reform, were 
added to the section, which was divided into two subsections, the 
members of each of which were authorized to select a third mem- 
ber and appoint a chairman. 


PRESIDENT WILSON. 


President Woodrow Wilson, a member of the Association for 
more than twenty years, was married to Mrs. Edith Bolling Galt 
in Washington, D. C., on December 18, 1915. Mr. Wilson, then 
President of Princeton University, delivered before the Asso- 
ciation at Chattanooga, Tenn., August 31, 1910, the annual 
address on “ The Lawyer and the Community.” 
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GEORGES BARBEY. 


Mr. Georges Barbey, of Paris, now a lieutenant in the French 
Army, who addressed the Association at Detroit on August 24, 
1909, upon the subject of “ French Family Law,” is at present 
serving on the staff of a general of brigade near Rheims. 


MR. JUSTICE LAMAR. 


Hon. Joseph Rucker Lamar, an Associate Justice of the Su- 
preme Court of the United States since 1910, and a member of the 
American Bar Association since 1898. died in Washington, D. C., 
January 2, 1916. The burial took place in Augusta, Georgia, his 
home city. The Association was represented at the funeral by 
Alexander R. Lawton, of Savannah, under appointment of Presi- 
dent Root. 

LORD ALVERSTONE. 


Rt. Hon. Viscount Alverstone, Chief Justice of England, 1900- 
1913, died in London, after protracted illness, on December 15, 
1915. He was the son of Thomas Webster, Q. C., and was born 
December 22, 1842, graduating successively from King’s College, 
Charter House School and Trinity College, Cambridge. He 
served as a member of Parliament and three times as Attorney- 
General. He had also been Master of the Rolls before his appoint- 
ment as Chief Justice. His vote as one of the Alaska Boundary 
Commissioners in support of the claims of the United States 
brought him into prominent notice before the American public. 

As heretofore announced, the Executive Committee of the 
Association elected Lord Alverstone an honorary member thereof. 
Members of the Association will recall his gracious letter of 
acceptance in which he said that he would always regard his 
election as the greatest compliment ever paid to him. 
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STANDING COMMITTEES. 
AMERICAN BAR ASSOCIATION. 
1915-1916. 


JURISPRUDENCE AND LAw REFORM. 
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WILLIAM L. PUTNAM, Boston, Massachusetts. 
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III. 


A PLEA FOR THE ESTABLISHMENT IN MISSISSIPPI 
OF A MODERN UNIFIED COURT’ 
"By 
: SYDNEY SMITH, 
OF JACKSON, MISSISSIPPI. 


It is my duty, under Article 12 of the Constitution, to open 
this meeting with an address calling your attention to “ the most 
noteworthy changes in the statute law on points of general inter- 
est made in the state and by Congress during the preceding year.” 
The statutes enacted by Congress during the past year have not 
come under my observation, and since there has heen no session of 
our Legislature during that time, there have been, of course, no 
changes in our state statutes to which I can call your attention. 
There has been, however, or at least soon will be, a very material 
change in the organization of, and method of procedure in, our 
Supreme Court, because of the adoption of the amendments to 
our Constitution increasing the membership of that court from 
three judges to six, and authorizing it to sit in two divisions of 
three judges each, and in calling your attention thereto I shall 
deal at large with, and suggest a reorganization of, our entire 
judicial system; for one of the problems which confronts and 
deserves the attention of every lawyer who would serve not only 
his profession but his state and country as well, is how more 
effectively to organize our courts so that they may discharge their 
function of administering justice in such manner as to merit and 
retain the confidence and support of the people. 

There is a widespread and increasing dissatisfaction with the 
manner in which justice is being administered in this country. 
This dissatisfaction arose because of the delays, inconvenience and 
expense which attend its administration, but is beginning now to 
extend, without any real foundation in fact, to the quality of 
justice that is being administered, and a sentiment is beginning 
to develop that our judicial system is failing to meet the purpose 


1 President’s address at the annual meeting of the Mississippi State 
Bar Association convened at Vicksburg, May 4, 1915. 
? Chief Justice of the Mississippi Supreme Court. 
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for which it was created. The result is that faith ix the courts 


has been weakened, and may be in the end destroyed, if all cause ~ 


for dissatisfaction is not removed, than which no greater calamity 
can befall any people; for the strength of the courts, which is 
measured by the faith the people have in them, is the principal 
guaranty: of their liberty and happiness. It is impossible for any 
judicial organization whereby justice is administered according 
to law to accomplish all that the public will require of it; never- 
theless, it may be that this complaint is not wholly without reason. 
Our existing organization has come down to us practically 
unchanged from our pioneer days, and it may well be that it is 
insufficient to fully meet the demands being made upon it by 
our present complex and highly artificial social system. 

In a recent report on “ The Inefficiency in the Administration 
of Justice,” made by a committee of the National Economic 
League, it was said that “ Three circumstances determined our 
present American judicial organization: (1) The organization 
of English courts at the Revolution; (2) the need of a rapid 
making over of English common law and legislation into a com- 
mon law for America in a period when little could be achieved in 
such a field by legislation, and hence courts alone could be looked 
to; and (3) the demand for decentralizing the administration of 
justice and bringing justice to every man’s door in the rural 
American community of the first half of the last century. The 
result was a system of separate courts with a fixed staff, not avail- 
able in any other tribunal, no matter how great the arrears in one 
or lack of business in another, a setting up of a machine for 
developing the law by judicial decision rather than one for the 
adjudication of causes, and a system of specialized local courts 
instead of specialist judges.” In an address delivered by Prof. 
Roscoe Pound at a meeting of the Minnesota State Bar Associa- 
tion held at St. Paul on August 20, 1914, he said that 


“The chief problem of the formative period of American law 
was to discover and lay down rules; to develop a system of certain 
and detailed rules which, on the one hand, would meet the require- 
ments of American life, and, on the other hand, would tie down 
the magistrate by leaving as little to his personal judgment and 
discretion as possible, would leave as much as possible to the 
initiative of the individual, and would keep down all governmental 
and official action to the minimum required for the harmonious 
co-existence of the individual and the whole. This problem deter- 
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mined the whole course of our legal development until the last 
quarter of the nineteenth century. Moreover, it determined our 
system of courts and judicial organization. Above all else we 
sought to insure an efficient machine for the development of law 
by judicial decision. For a time this was the chief function of 
our highest courts. Often it was less important to decide a par- 
ticular cause justly than to work out a sound and just rule for the 
future. Hence, for a century the chief energies of our courts 
were turned toward the development of our case law, and the 
judicial hierarchy was set up with this purpose in view.” 

The problem of making over the common law of England into a 
common law of America, sufficient to meet the requirements of 
American life, has at last been solved; and our courts, with the 
assistance of the Bar, have given us a common, or judiciary, law 
which on its substantive side, while by no means perfect, is as 
nearly so as any system of law which has yet been devised, and 
which, for all practical purposes, is defective only in the machin- 
ery by which obedience to its rules and principles is enforced. 
This statement may seem extravagant, but it is not so; for the fact 
is that if the Legislatures will only provide the proper adminis- 
trative machinery, the common law, assisted by the general prin- 
ciples of equity, which to all intents and purposes are now a part 
of the common law, is amply sufficient to solve all of the contro- 
versies which arise out of the private disputes of individuals. The 
machinery by which laws are to be enforced can be provided only 
by the Legislatures; courts cannot make or remodel themselves ; 
nor can they, without legislative permission, regulate effectively 
even their own procedure. All-powerful under our system, on 
the substantive side of the law, if not interfered with by the Legis- 
latures, they are, excepting the law of evidence, practically help- 
less without the assistance of the Legislatures on the adjective 
side. The time has now arrived when the adjective law should be 
brought up to that high standard to which the courts, assisted by 
the Bar, have brought the substantive; and I appeal to you, with 
all the earnestness that I can command, to uphold the traditions 
of our great and noble profession, which throughout its history 
has always stood for those things which make for the better admin- 
istration of justice, by doing what you can to help solve this prob- 
lem and bring about this much-to-be-desired end. 

We are nearly half a century behind England in this matter; 
for in 1873 she discarded the archaic model, which we in part 
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adopted, and organized her courts on a plan more commensurate 
with modern requirements, and it is high time we were following 
her example. In doing this, however, the judicial system with 
which we are familiar, and which has so long served our purposes, 
should be remodeled with exceeding care. All of it that has stood 
the test of time should be retained, and no new element should be 
imported into it simply because it is new. We should be careful 
in this connection, as in all others, to “ prove all things,” and to 
“hold fast that which is good.” Keeping this rule, which should 
underlie all reforms, constantly in view, our first step in determin- 
ing what changes, if any, should be made in our judicial system, 
will be to ascertain what principle should govern in its organi- 
zation. In 1909 this principle was formulated by Prof. Pound 
in the report of the special committee of the American Bar Asso- 
ciation to Suggest Remedies and Formulate Proposed Laws to 
Prevent Delay and Unnecessary Cost in Litigation, as follows: 

“The whole judicial power of each state .... should be 
vested in one great court, of which all tribunals should be branches, 
departments or divisions. The business as well as the judicial 
administration of this court should be thoroughly organized so as 
to prevent not merely waste of judicial power, but all needless 
clerical work, duplication of papers, records, and the like, thus 
obviating expense to litigants and cost to the public.” 

Three elements, Prof. Pound on another occasion pointed out, 
are here involved: First, the organization of the personnel of the 
judicial department ; second, the organization of its judicial busi- 
ness; and third, the organization of its administrative business. 

In the report of the committee of the National Economic 
League before referred to, it was further said: 

“ Effective administration of justice in the urban communities 
of today requires a unification of the judicial system whereby the 
whole judicial power of the state shall be vested in one organi- 
zation, of which all tribunals shall be branches or departments or 
divisions. In organizing the personnel of this unified judicial 
department, the cardinal idea should be to permit the entire 
judicial force of the commonwealth to be employed in the most 
effective manner possible upon the whole judicial business of the 
commonwealth, aiming to have specialist judges rather than 
specialized courts. Multiplication of tribunals is the first attempt 
of the law to meet the demand for specialization and division of 
labor. Yet it is at best a crude device. The need is for judges 
who are specialists in the class of causes with which they have 
to deal. This need may be met by specialized courts with 
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specialized jurisdiction. But it may be met, also, by a unified 
court with specialist judges, to whom special classes of litigation 
are assigned.” 

Using again the language of Prof. Pound in his address to the 
Minnesota Bar Association, 

“To achieve the end of specialist judges rather than specialized 
courts, the entire judicial power should be committed to one court. 
This court should be constituted in three chief branches: (1) 
County courts or municipal courts; (2) a superior court of first 
instance; and (3) a single ultimate court of appeal.” 

We are not without a precedent for a modern unified court of 
the character here outlined, for by the English Judicature Acts of 
1873 and 1875, all of the judicial power of the state, except the 
appellate jurisdiction of the House of Lords and the jurisdiction 
of the county courts for the tria! of petty causes, was vested in one 
Supreme Court of Judicature composed of two permanent divi- 
sions: (1) the Court of Appeal; and (2) the High Court of 
Justice. The Court of Appeal is separated into three divisions of 
three judges each, and the High Court of Justice is also separated 
into three divisions designated respectively as the Chancery 
Division, the King’s Bench Division, and the Probate, Divorce, 
and Admiralty Division. 

The principal features of these Judicature Acts, as set forth by 
Mr. Albert M. Kales of the Chicago Bar, in an address before the 
Illinois State Bar Association in 1913, are: 

First: the elimination of all jurisdictional lines between 
courts by the merging of the whole judicial power in one court 
and the abolition of the distinction between law and equity as a 
jurisdictional matter ; 

Second: at the same time retaining specialization by the judges 
in different classes of judicial work by separating the court into 
divisions, each handling different sorts of causes and, while per- 
mitting judges to sit in any division, keeping each judge at work 
regularly in a particular division ; 

Third: the application of the principle of placing in an adminis- 
trative head and a governing committee, the power to direct the 
energies of the judges to the work of the court, thereby fixing 
upon known individuals responsibility for the due administration 
of justice and the keeping of the judges on the Bench subject to 
supervision and discipline ; 
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Fourth : the installation of a simplified practice and procedure ; 

Fifth: utilizing masters or assistant judges to aid in the dis- 
patch of non-contentious business or to frame the issues in con- 
tested causes. 

Siath. an improvement in the method of selecting and retiring 
judges. 

Seven or eight years ago there was established in the City of 
Chicago a municipal court, created by consolidating all of the city 
courts into one. This court is presided over by a chief justice who 
is empowered to create as many branches thereof as he may deem 
necessary ; to assign causes to, and direct generally the activities 
of, the judges. Its jurisdiction is large, being in many respects 
similar to that of our circuit courts. In speaking of that court in 
a recent address it was said by Prof. Pound that: 

“In 1911, 53,223 civil cases were brought in that court, of 
which 50,931 had been disposed of at the end of the year, the 
difference consisting of new causes not ripe for disposition. 
During the year the court rendered money judgments in civil cases 
amounting to $4,096,254.28, an amount equal to the sum of the 
judgments rendered during the same period by the High Court of 
Justice in England. But during the same period the court had 
before it 9256 prosecutions for felonies, 11,770 prosecutions for 
misdemeanors, and 71,434 prosecutions of penal actions for vio- 
lation of city ordinances, a total of 92,732. In other words, this 
court of 28 judges, thanks to a modern organization and simple 
procedure, disposed in 1911 of 145,953 causes. These figures 
speak for themselves.” 

The total number of cases now being disposed of annually 
by that court is considerably in excess of 200,000, and yet it has 
only been found necessary to add three judges to its staff. 

The need for a complete reorganization of our courts has long 
been felt, but it has not been attempted largely because no plan 
therefor, formulated after a complete scientific investigation of 
the whole matter, had until recently been proposed. There have 
been critics of our judicial system galore but few, and until 
recently none, who could offer us a better. In July, 1913, the 
American Judicature Society was organized in the city of 
Chicago for the purpose, in the language of Mr. Herbert Harley, 
its secretary, and to whom is largely due the credit of its organi- 
zation, “ of co-ordinating the efforts of Bar associations and indi- 
vidual lawyers throughout tle country to assist the profession in 
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expressing itself effectually in anticipated changes in courts and 
procedure.” This purpose the society intends to accomplish by 
drafting model acts for the better organization of courts, the better 
organization of the Bar, and to simplify the reporting of judicial 
decisions. The work of the society is under the immediate direc- 
tion of a board of 12 directors consisting at present of: 
Harry Olsen, Chairman, 
Chief Justice of the Municipal Court of Chicago; 
Woodbridge N. Ferris, 
Governor of Michigan; 
James Parker Hall, 
Dean of the University of Chicago Law School ; 
Edward W. Hinton, 
Professor of Law, University of Chicago Law School; 
Frederick Bruce Johnstone, 
Of the Chicago Bar; 
Albert M. Kales, 
Of the Chicago Bar and Professor of Law in North- 
western University School of Law; 
Frederick W. Lehmann, 
Of the St. Louis Bar, former President of the American 
Bar Association; former Solicitor-General of the 
United States: 
Nathan William MacChesney, 
Of the Chicago Bar; President of the Illinois State Bar 
Association ; 
Roscoe Pound, 
Carter Professor of General Jurisprudence of Harvard 
University Law School; 
John H. Wigmore, 
Dean of the Northwestern University School of Law; 
John B. Winslow, 
Chief Justice of the Wisconsin Supreme Court ; 
Herbert Harley,’ 
Secretary. 

Advisory councils have been established by the society in the 
various states, to which all preliminary drafts of proposed acts 
are submitted. 

After a most thorough investigation of the matter, this society 
has recently completed the first, or preliminary, draft of a judi- 
eature act, which, in broad outline, is as follows: 

1. All existing courts are consolidated into one General Court 
of Judicature. 


1The American Judicature Society was chartered by the State of 
Illinois. Its headquarters office is at 38 S. Dearborn St., Chicago. 
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2. Consisting of three permanent divisions: 
(a) The Court of Appeal, 
(b) The Superior Court, and 
(c) A County Court in each of the several counties. 

3. Presided over by a Chief Justice, elected every four years, to 
whom is given large administrative powers, and who is charged 
with the duty of seeing that the whole power of the court is 
utilized fully and to the best advantage. 

4. The Court of Appeal consists of one permanent division, 
to be known as the Supreme Court Division of the Court of 
Appeal, and as many additional divisions of three judges each 
as the Judicial Council may deem necessary. 

5. These additional divisions may be temporary or permanent, 
and may be composed of regular judges of the Court of Appeal, or 
of judges of the Superior Court temporarily assigned thereto. 
(By the creation of temporary divisions of the Court of Appeal 
the crowding of its docket can be prevented without permanently 
increasing the number of judges thereof.) 

6. Cases decided by any additional division of the Court of 
Appeal may be reviewed by the Supreme Court division in accord- 
ance with rules to be adopted by the Judicial Council. 

%. Appeals from the County Courts may be to the Superior 
Court or direct to the Court of Appeal, as the Judicial Council 
may determine. 

8. Any justice of the Court of Appeal may act as a judge of 
the Superior Court, and must do so when the work of the Court 
of Appeal will permit. 

9. For the more convenient dispatch of business (but not so as 
to prevent any judge from sitting when required in any court, or 
any division other than his own), the Superior Court is separated 
into. two divisions, designated as 

(a) The Chancery, Probate and Domestic Relations 


Division, consisting regularly of........ judges ; 
(b) The Common Law Division, consisting regularly of 
i aie emia judges 


10. Each division being presided over by a presiding justice 
appointed for that purpose by the Chief Justice, and who is 
charged with certain administrative duties. 
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11. ASSIGNMENT oF JupGES: Each judge of the Superior 
Court is to be assigned by the Chief Justice to one of the divisions 
thereof, and the Chief Justice is also empowered : 

(1) To assign a particular judge or judges in each division to 
perform judicial duties in a particular locality or district ; 

(2) To interchange judges, and to require any judge of the © 
Superior Court who shall not, for the time being, be occupied in 
the transaction of any business assigned to the division to which 
he may be regularly attached, to take part in the sittings of any 
branch or of any division of the Superior Court. 

12. Masters or THE SurErrior Court: There shall be attached 
to the Superior Court such number of Masters, not exceeding 
verre , as the Judicial Council shall determine, to be appointed 
by the Chief Justice and the Presiding Justices of the division 
to which each is to be attached. 

In addition thereto every County Judge shall be ex officio 
a Master of the Superior Court. 

These Masters shall exercise all or such part of the judicial 
power of the Superior Court and perform such duties in 
respect to the business of the court, or any branch thereof, 
or of the office of the clerk of the Superior Court, as may 
be prescribed by the Judicial Council. They will relieve the 
judges of having to deal with uncontested and formal mat- 
ters, thus permitting them to devote more time to litigated 
cases. 

13. Tur Country Court—Jvnrispiction: The County Court 
may exercise such part of the jurisdiction of the Superior Court 
as may be prescribed by the Judicial Council; and until the 
Judicial Council shall otherwise provide, shall have and exercise 
jurisdiction as follows: 

(1) All the jurisdiction of justices of the peace at the com- 
mencement of this act, and all proceedings involving equitable 
relief, the recovery of damages, the enforcement of a claim to or 
lien on property, wherein the value of the property or the amount 
sought to be recovered does not exceed five hundred dollars 
($500). 

(2) All proceedings for the recovery of possession of real estate 
where the title to the freehold is not in issue. 

(3) All criminal and quasi criminal causes not punishable by 
death or imprisonment for more than........ years, or a fine of 
more than $......... 
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(4) Any civil causes, except proceedings for divorce, without 
jurisdictional limitation whatsoever, provided the parties agree 
thereto in writing. 

14, THE PRESIDING JusTICE: The Chief Justice shall be the 
Presiding Justice of each and all of the County Courts, but may 
in his discretion appoint from among the judges of the Superior 
Court, or county judges, a Presiding Justice of the County 
Courts in his place. 

15. County JupcGxs: In each county there shall be at least one 
judge who shall be known as the County Judge. 

16. TIME AND PLACE oF HoLpING Sgssions: Sessions of the 
County Court shall be held in each county at such times and 
places as may be provided by the Judicial Council. 

1%. County Districts: Each county shall be divided by the 
Presiding Justice into as many districts as may appear necessary 
and desirable for the convenient administration of justice. 

18. District Macistrates: There shall be attached to each 
County Court such number of district magistrates, not to exceed 
paseo , as the Judicial Council may determine, and who shall 
be assigned by the Presiding Justice to the several districts of the 
county. 

19. Jupic1aL Power or District MaaistratEes: Until the 
Judicial Council shall otherwise direct, the district magistrates 
in each county shall exercise the judicial power of the County 
Court, to the extent and in the following manner: 

First.—All matters within the jurisdiction of justices of peace, 
subject, however, to the power of the County Judge to transfer any 
cause from any district magistrate to the County Court for hear- 
ing and determination. 

Second.—Any cause or matter within the jurisdiction of the 
County Court assigned especially by the County Judge to the dis- 
trict magistrate. 

Third.—Any cause within the jurisdiction of the County Court 
which the parties agree shall be heard by the district magistrate. 

20. THE JupiciaL Councizt of the General Court of Judicature 
consists of : 

(1) The Chief Justice ; 

(2) The presiding justices of each of the several divisions 
of the Superior Court ; 

(3) The presiding justice of the County Courts; 
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(4) One justice of the Court of Appeal, and one judge of the 
Superior Court, to be appointed by the Chief Justice 
from time to time in writing. 

21. Powrr oF THE Jupict1aL CounciL: The Judicial Council, 
in addition to the powers hereinbefore and hereafter referred to, is 
given power: 

(1) Within certain limits to reduce or add to the number of 
judges of any division of the Superior Court; 

(2) To prescribe generally, by rules of court, the duties and 
jurisdiction of Masters and District Magistrates. 

(3) To make, alter, and amend all rules: 

(a) Regulating the sittings of the Court of Appeal, the 
Superior Court, the several County Courts or of 
any branch thereof, of the judges sitting in 
chambers, and all vacations of judges; 

(b) Regulating the pleadings, practice and procedure 
in the Court of Appeal, the Superior Court, the 
several County Courts and before District Magis- 
trates ; 

(c) Prescribing the duties of the officers of the General 
Court of Judicature. 

22. Crerk: There shall be one clerk of the General Court of 
Judicature, with as many deputies as the Judicial Council may 
consider necessary, all of whom shall be appointed by, and shall 
hold their offices at the pleasure of, the Judicial Council. 

23. CuieF Justice: The Chief Justice shall be elected from 
the state at large by the qualified electors thereof, and shall hold 
his office for a term of four years. 

If not given the power to appoint the other judges, he may be 
given a longer term of office. 

24. ASSOCIATE JUSTICES OF THE CouRT OF APPEAL AND 
JupGEs oF Superior Court: The Associate Justices of the Court 
of Appeal and the Judges of the Superior Court shall be appointed 
by the Chief Justice, and shall hold their offices until retired bv 
one of the methods hereinafter stated. 

25. County Judges shall be elected by the qualified electors of 
each county, and hold their offices until retired by one of the 
methods hereinafter stated. 

26. RETIREMENT OF JuncEs: All of the judges of the General 
Court of Judicature are subject to retirement by one of the fol- 
lowing methods: 
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(1) By impeachment ; 

(2) By a vote of two-thirds of Legislature ; 

(3) (Except the Chief Justice, who serves for a stated 
term) by popular vote at intervals of three, nine and 
eighteen years, the only question submitted at each 
election being: “ Shall the judge be continued in 
office ? ” 

(4) (Except the Chief Justice and Associate Justices of the 
Supreme Court Division of the Court of Appeal) by 
the Judicial Council for 

(a) Inefficiency ; 

(b) Incompetency ; 

(c) Neglect of duty ; 

(d) Lack of judicial temperament ; 
(e) Conduct unbecoming a judge. 

One of the best features of the act, and the one which of course 
appeals to me most strongly, is the manner in which the Court 
of Appeal is to be organized. The theory upon which appellate 
courts are established is that each phase of a litigated matter 
should be reviewed by several judges acting in concert, and reach- 
ing a conclusion not only after full investigation of the contested 
matters, but also after full and free consultation with each other. 
The number of judges who can participate in the review of each 
case and dispatch the business of the court expeditiously is neces- 
sarily limited ; for three judges working together in such manner 
as to carry out the theory of an appellate court just outlined can 
dispatch more business than five, and five can dispatch more busi- 
ness than seven. In other words, any increase in the number of 
judges of an appellate court will result in less business being dis- 
patched by it, provided it continues thereafter to work along tra- 
ditional lines, the only advantage, if any, gained by the increase 
being that more minds are brought to bear on the questions liti- 
gated. For all practical purposes, however, a review of any liti- 
gated matter by three judges is sufficient, and of such number 
most of our state courts were at first composed; but as litigation 
increased and these courts began to fall behind with their dockets, 
this number was in most states increased, first to five, then to 
seven, then in some states to nine, on the theory that they would 
thereby be enabled to keep up with the increasing number of cases 
coming to them. Finding that they were unable to keep up with 
their dockets and continue to work along traditional lines, and 























A Plea for a Modern Unified Court 39 





since each judgment must be, ostensibly at least, that of the whole 
court, various, and I am almost tempted to say extra-legal, expe- 
dients were resorted to in order that the courts might be enabled 
to decide a greater number of cases in a given time. The expe- 
dient most commonly resorted to is this: Each judge is assigned a 
list of cases which he must investigate and decide what judgments 
shall be rendered therein, without any assistance from the other 
judges. When he reaches a conclusion in a case he writes an 
opinion upon it which, after being approved by the other judges 
or a majority thereof, goes out as the opinion of the court. These 
opinions, before being made public, are either considered and 
voted on at a formal conference of the judges, or are submitted to 
each of the judges individually, no formal conference being held 
unless specially requested by one or more of the judges. The 
result is that judgments so rendered and opinions so written 
represent the mature judgment of but one member of the court. 
If each judge carefully considered the opinions of his associates in 
connection with the records and briefs of counsel the system 
would not be without merit, but if this should be done by each 
judge in each case the object sought to be accomplished by the 
adoption of the system would thereby be defeated. 

The plan that has been for many years pursued by the Supreme 
Court of Mississippi, and in passing judgment upon which you 
must remember that that court is furnished with only one copy 
of the record and of the briefs of counsel, is this: After a case 
has been submitted the record is read by one of the judges, unless 
there is no material difference in the statements of the case in the 
briefs of opposing counsel, and after having maturely considered 
the contested matters in connection with the briefs of counsei 
and the authorities therein cited, and generally, though not 
always, after having reached a tentative conclusion himself, he 
states the case orally to the other judges at a formal conference 
in which all of them participate ; calls attention to each assign- 
ment of error argued and the reasons advanced, and if necessary 
to the authorities cited, in support of and in opposition to it by 
opposing counsel. If after a full discussion each judge feels that 
he understands the case and the law governing it, a decision is 
then reached. If, however, any judge feels that he has not suffi- 
ciently caught the case from the oral statement of it, together with 
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what examination of the record and briefs he can then make to 
express an opinion, it is carried over to another conference, so 
that he may have an opportunity to more fully examine the record 
and briefs of counsel. After a decision has been reached, if the 
case is one in which the opinion should be in writing, an opinion 
is prepared, usually, though not always, by the judge who first 
had the record, provided the judgment to be rendered is in accord 
with his conclusions. This opinion, if approved by a majority 
of the judges, is adopted as the opinion of the court; but if not, 
is rewritten either by the same or another judge in accordance 
with the views of the majority. This system has some advan- 
tages over the first mentioned, not the least of which is that the 
opinion is not written until the case has been considered by the 
full court and the judgment to be rendered agreed on. By 
neither of them, however, is the theory upon which appellate 
courts are organized fully carried out, and each is justifiable 
only by reason of the fact that thereby the courts are enabled to 
decide a larger number of cases than they otherwise would. 
Another expedient that has been pretty generally adopted in 
order to enable the courts of last resort to keep up with their 
increasing volume of business is the creation of intermediate 
appellate courts. This system, unless the judgments of the inter- 
mediate courts are made final, or practically so, simply results in 
two appeals in most cases, thus but slightly decreasing the work 
of the courts of last resort, and greatly increasing the expense 
necessary to be incurred by litigants in the prosecution of their 
cases, and by the state in maintaining its judicial system. When 
the judgments of the intermediate courts have been made final, 
or practically so, great dissatisfaction has frequently arisen by 
reason of the desire which each litigant has to carry his case to the 
state’s highest court if necessary in order to vindicate his sup- 
posed rights, and this dissatisfaction of a litigant is increased 
when, as sometimes happens, the judgment rendered in his case 
by the intermediate court is afterwards overruled in another case 
by the court of last resort. This act, therefore, provides, and in 
my judgment wisely, for a court of appeal sitting in divisions, 
thus securing all of the advantages to be obtained from inter- 
mediate courts of appeal without any of their disadvantages. Uni- 
formity of decision is secured by lodging the supreme or ultimate 
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power in one division. Provision is also made for any temporary 
increase in the business of the court and to enable 1t wo cavch up 
with its docket, when for any reason it has fallen behind with it, 
by the creation of temporary divisions composed of judges of the 
Superior Court, which divisions can be dissolved as soon as the 
purpose for which they were created has been accomplished. 
When the amendments to our Constitution, recently adopted, 
come into operation our Supreme Court will be organized in very 
much the same manner as the Court of Appeal in the proposed 
act to which I am now calling your attention, the only material 
difference being that under the amendments the supreme or ulti- 
mate power is lodged in the full court instead of a division thereof. 
With a court composed of but two divisions of three judges each, 
it is probably better for the ultimate power to be lodged in the full 
court instead of in a division, and I am sure that a procedure will 
be devised, which the Bar will approve, by which the full court 
will be enabled to take care of all cases that must be referred to it 
without materially interfering with the work of the divisions. 
Just here I desire to remind the Bar that the amendment increas- 
ing the number of judges to six was not adopted in order that six 
minds instead of three might be brought to bear on each case 
submitted to the court, but solely and alone that the court might 
thereby be enabled to decide a greater number of cases. Should 
the court, instead of sitting in divisions, attempt to hear and 
determine all cases in bane, the six judges will necessarily decide 
fewer cases than have heretofore been decided by three, in event 
it continues to work along the lines of its present system. Three 
judges have heretofore been considered sufficient for the decision 
of any case appealed to that court, and there is no good reason why 
three judges should not continue to be sufficient therefor. Of 
course, all cases involving unsettled law, regardless of value or 
form of action, should be allowed to reach and be decided by the 
full court. Except in a limited class of cases, and in those pro- 
vided for in the amendment, no hard and fast rule should be 
adopted to determine when a case shall be referred to the full 
court, but whether or not a case shall be so referred should gen- 
erally be left to the sound discretion of the division to which the 
case is first assigned or to that of the full court when its attention 
is called thereto. The transfer of a case from a division to the 
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full court need not be accompanied by any special formalities. 
If it has been submitted without oral argument, the full court 
can simply assemble and decide it. If it has been orally argued, 
it may be that the proper course will then be to remand it to the 
docket for a reargument before the full court. In either event it 
can be disposed of with but little delay and no additional expense 
to the litigants. 

One of the principal defects in our present judicial organi- 
zation is that it is without an administrative head, no one being 
charged with the duty or even having the power of supervising 
the various separate and independent courts, and of seeing that 
the whole judicial power of the state is fully and effectively util- 
ized. This defect is remedied in the proposed act, to which I am 
trying to direct your attention, by the creation of a judicial 
council in which is vested full power for the government of the 
court. No judicial power whatever is given to this council, either 
directly or indirectly, but in all matters of an administrative 
character it is supreme, the Chief Justice being charged with the 
duty of seeing that its rules and orders are obeyed. In addition 
the act provides for an annual meeting of all of the judges com- 
posing the court, for the purpose of: 

1. Considering the operation of the act and the rules of the 
court for the time being in force; and also 

2. The working of the several offices ; and 

3. The arrangements relative to the duties and officers of the 
court ; and 

4. Of inquiring and examining into any defects which may 
appear to exist in 

(a) The system of procedure; or (b) the administration of 
the law. 

At this meeting it is the duty of the Chief Justice to present a 
report relating to the work of the court which shall include: 

“1. Full judicial statistics regarding the business done by the 
court for the year ending January 1 next preceding the meeting. 

“2. The state of the court’s docket. 

“3. Such statistics to be collected under the following heads: 

“(a) Litigation; (b) efficiency; (c) social; (d) criminal; 
(e) financial.” 











A Plea for a Modern Unified Court 43 





He must also submit to each meeting: 
“(a) Any amendments or alterations which it would in his 
judgment be expedient to make 
In the act, or 
— relating to the administration of justice ; 
anc 
“(b) Any other provisions which cannot be carried into 
effect without the authority of the Legislature, which 
in his opinion are expedient for the better adminis- 
tration of justice.” 

Any action taken at the meeting with reference to any recom- 
mendation submitted by the Chief Justice shall be reported by 
him to the Governor of the state. 

Another good feature of the act is the granting to the court of 
power to provide its own rules of procedure. Since the courts 
are held responsible for the administration of justice, and since 
their power to efficiently administer justice depends largely upon 
their methods of procedure, and since they are in better position 
than the Legislatures to determine what are the best methods of 
procedure to enable them to most effectively administer justice, it 
would seem that no good reason can be assigned for not giving 
them the power to make their own rules of procedure. At most, 
the Legislature should settle only the fundamentals of procedure, 
leaving the details to be regulated by rules of court. 

This brings me to the last feature of the act to which I desire 
to call your special attention, and that is the method by which 
the judges are to be selected and retired. In determining whether 
or not any particular plan for selecting and retiring the judges 
should be adopted, the main considerations of course are: First, 
will it reasonably insure the selection of men who are competent 
to, and will faithfully, discharge the duties of their offices; and 
second, will it reasonably insure their freedom from all extra- 
neous influences in the discharge of their judicial duties, except 
such as are necessarily and properly incident to power being some- 
where lodged to retire an undesirable judge. The attainment of 
the first object will depend upon the method of selection; and of 
the second upon the method of retirement; each is distinct from 
the other, and should be exercised separately. In other words, the 
question of the retirement of any particular judge should not be 
complicated by having injected into it the further question of 
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whether a particular person should be selected as his successor. 
The question that should be first determined is, whether the judge 
shall be continued in office; and in event the decision is in the 
negative, then, and not until then, the question of his successor 
should be taken up for consideration. The main defect in our 
present system is not that the judges are elected; for that, in my 
judgment, is an improvement over the system formerly in vogue, 
but that by it the question of whether a judge should be retired 
is complicated by the further question of whether a particular 
person should be elected as his successor. If these views are cor- 
rect, it follows that the judges should hold their offices for an 
indeterminate period, subject to be retired when for any reason 
they have become undesirable. This power to retire, except upon 
an investigation of a judicial or quasi-judicial character, should, 
and can be safely, lodged only in the people. It should never be 
entrusted to one man, regardless of what office he holds or what 
his character may be, as we have until recently been doing. These 
views are all embodied in this proposed act which, in conformity 
to the rule that we should “ prove all things,” and “ hold fast to 
that which is good,” contains the best features of both the appoint- 
ive and elective systems. 

The Chief Justice, whose selection should be largely determined 
by the manner in which he will probably discharge his adminis- 
trative duties, is made elective; and it is suggested, carrying out 
the principles of the short ballot movement, that he be given 
power to appoint the other judges, excepting the county judges 
who are to be elected, their responsibility to the people for the 
manner in which they discharge their duties being preserved by 
the provision for the submission of each judge’s name to the 
people at intervals of three, nine, and eighteen years, with the 
question, “ Shall he be continued in office?” The theory upon 
which a probationary appointment for the period of three years 
is provided is not that the people are incapable of selecting their 
judges, when informed as to the character and qualifications of 
the men whose selection may be under consideration, but upon the 
theory that it is difficult for them to obtain this information dur- 
ing a heated political campaign, and that after a judge has been 
taken on trial, as it were, for a short period, they will then be in 
position to act advisedly in determining whether or not they 
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desire him to continue in office. By this plan not only expert 
selection, subject to the approval of the people, is obtained, but 
the selection is made by the head of the judicial department, who 
is not only in the highest degree interested in and responsible for 
the administration of justice, but is accountable directly to the 
people for the manner in which he exercises his power of appoint- 
ment. 

Should this act, or one similar to it, not be adopted in Missis- 
sippi, the present method of selecting judges, that is, by election, 
should be retained ; but should be modified to the extent that they 
be elected for indeterminate instead of definite periods, and be 
subject to retirement at stated intervals at an election in which 
each judge’s name shall be submitted with the question, “ Shall 
he be retained in office?” Should this question as to any of the 
judges be answered in the negative, his office should then become 
vacant, and the Governor be authorized to make a temporary 
appointment thereto, his appointee to hold only until the vacancy 
can be regularly filled by election, and not be eligible as his own 
successor. With reference to the judges of the Supreme Court, I 
would further suggest that in accordance with the American idea 
of representation by localities, that election from districts by the 
qualified electors thereof be retained, but that the question of a 
judge’s retirement be submitted at stated intervals to the electors 
of the state at large, for these judges serve the entire state, and 
therefore the people throughout the state should be allowed to say 
whether or not they shall be retained in office. By this method 
each district will have the right to select its own representatives 
on the Supreme Bench, subject to the approval of the state at 
large, after an opportunity has been given to determine their 
qualifications for the office. 

That our present judicial organization should be remodeled is 
not open to serious question. This should not be done, however, 
until the plan upon which it is proposed to remodel it has been 
fully discussed and is thoroughly understood. I suggest, there- 
fore, that this Association appoint a committee io investigate the 
whole matter, and report to the next meeting whether the estab- 
lishment of a modern unified court in Mississippi is advisable, 
and if so, upon what plan it should be organized. 
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IV. 


VESTING IN THE COURTS THE POWER TO MAKE 
RULES RELATING TO PLEADING AND 
PRACTICE.’ 


At the annual meeting of the Ohio State Bar Association at 
Cedar Point, Ohio, on July 7, 1915, there was debated a recom- 
mendation of a Committee on Judicial Administration and Legal 
Reform made in these words: 

“That a special committee be appointed to urge before the 
next Legislature the importance of providing by law that the 
Chief Justice of the Supreme Court and such other judges of the 
several courts of the state and other persons, to be designated by 
the Chief Justice, as may be prescribed by law, be empowered to 
make rules relating to matters of pleading, practice and pro- 
cedure in the several courts of the state, such rules to supersede 
the provisions of the code of civil procedure upon kindred mat- 
ters, and that the Chief Justice of the Supreme Court of Ohio be 
made the real executive head of the judicial department of the 
state. 

Similar recommendations had been approved at the preceding 
session of the Association; and a commission appointed by the 
Governor of the state had reported in favor of the general reform 
so approved. A bill embodying the recommendations had not 
been reported out from a committee of the Legislature. 

After some debate by the members of the Association at this 
meeting, Professor Roscoe Pound, of the Harvard Law School, 
who had remained after delivering an address, was asked to speak 
on the subject, and the ensuing debate is here reproduced. 


Prof. Roscoe Pound: 

Mr. President and Gentlemen, in getting up to speak about this 
matter, after already exhausting my store of views on the law 
this afternoon, I feel a little like a student of mine whose exami- 
nation book I was reading just before I came here. He was 
supposed to take a four-hour examination on equity, and I pro- 
pounded ten trifling questions, which would give him twenty-five 
minutes on each. He sat in that examination, as the proctor’s 
note on the book showed, three hours and thirty minutes, and this 


1Bxtract from a debate at the meeting of the Ohio State Bar Asso- 
ciation, 1915. 
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is what I read: “After carefully reading these questions and 
pondering them diligently for three hours and a half, I find that 
I have nothing to say.” (Laughter.) 

This is a subject, however, on which really one ought to have 
something to say, because it is, I suppose, one of the live questions 
in American law at the present time. It is one that has been 
very carefully considered by the American Bar Association ever 
since 1907, when it was first discussed. It has been discussed 
extensively by the committee which drew the new practice act in 
New Jersey. It was discussed critically before the Colorado Bar 
Association before the adoption of the statute now in force in 
that state to the same effect. It has been carefully discussed at 
three successive sessions of Congress before the Judiciary Com- 
mittees in the Senate and House. It has been the subject of an 
elaborate report by the new Code Commission in New York, and 
generally has received a great deal of attention. 

First, as to this matter of constitutionality, which is the point 
that naturally first attracts every one’s notice. That has been 
canvassed very carefully, and I think all who have studied the 
matter have ultimately come to the conclusion that there is no 
constitutional difficulty, although I confess it does appear at first, 
so used are we to codes and practice acts, that there is great 
difficulty. 

What is an executive, a legislative, or a judicial function? 
Let us bear in mind that we cannot settle that analytically. If 
we did, it would be almost impossible to conduct the affairs of 
government. Some of our states started out to draw fine, rigid, 
analytical lines ; but happily in Ohio, a long time ago, the Supreme 
Court of this state said that question could not be handled in that 
way, that you have to ask, “ What were the powers exercised by 
the judges, what were the powers exercised by Parliament, and 
what were the powers exercised by the Crown at the time when 
our constitutions adopted this theory of the separation of 
powers?” That has been settled, not only generally throughout 
the union, but by old and well-established decisions in this state, 
which, of course, you know better than I. Reference may be made 
to State vs. Harmon, 31 Ohio St. 250, 258. When we come to 
look into the history of this matter, the English courts had full 
and complete control of practice and procedure and Parliament 
did not think of interfering down to the common law procedure 
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act of 1831, and, not being hampered by a constitution, Parlia- 
ment could in common phrase, of course, “ butt into ” any time 
it chose. Prior to that time the practice in the courts was gov- 
erned by regule generales, or general rules, which were adopted 
for all the courts by a council of the judges of the superior courts 
at Westminster, and if you will look into Tidd’s Practice, which 
was the authoritative book on English procedure at the time our 
constitutions were adopted, you will find there a schedule of these 
rules, showing when they were adopted, and you will find that 
there were in force, down to the time when the Judicature Act 
changed this whole matter, rules of procedure which had been 
adopted, some of them, by the judges as far back as Richard II, 
many of them adopted in the reign of Elizabeth, many in the 
reign of James I; in other words, at the time of the colonization 
of this country, it was the thoroughly settled English practice that 
the details of procedure were to be determined by rules of court. 
See 1 Tidd Practice (8 Ed.), page XLIV. Parliament only 
could change the substantive law; the judges could not change a 
jot or tittle of the substantive law; but practice was a matter for 
the judges to deal with as the exigencies of the administration of 
justice required. This is not a mere matter of theory. It has 
been judicially settled in this country by the highest authority 
on constitutional law that we can invoke, that this is a judicial 
function. 

At the end of the first third of the nineteenth century, at the 
recommendation of Mr. Justice Story, who was chiefly instru- 
mental in the matter, Congress enacted that the Supreme Court 
of the United States might frame rules governing equity practice 
in the federal courts; and in three decisions, in the most impor- 
tant of which the opinion was rendered by Justice Story, the 
Supreme Court of the United States said that the power to regu- 
late procedure and practice in the court by rules of court is a 
judicial power, and there cannot be any question of the compe- 
tency of the courts to exercise it. In fact, they said the statute 
was not necessary. See remarks of Story, J., in Beard vs. 
Haughton, 9 Pet. 358. The Congress next committed practice 
in admiralty cases to rules to be framed by the Supreme Court. 
This was done in 1842. Next, in 1898, they turned bankruptcy 
practice over to regulation by rules of court. Next, in 1909, they 
turned over the regulation of practice in copyright cases. The 
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same power was given to the Commerce Court by the Act of 1911. 
So that in equity cases, in admiralty cases, in bankruptcy cases, 
and in copyright cases, the power to regulate every detail of 
procedure is exercised by the Supreme Court of the United 
States through rules of court. 

But it did not stop there. The American Bar Association 
presently recommended that this same power be conferred upon 
the Supreme Court of the United States with respect to practice 
at law in the federal courts. I was a member of the committee 
which first urged this, and afterwards appeared on three different 
occasions before the Judiciary Committee in the House and Senate 
when this matter was under discussion, and I can assure you it 
was very thoroughly discussed, because the members of that 
committee not unnaturally were all, I may say, “ from Missouri ” 
in reference to this matter when it was presented. They recom- 
mended it in successive sessions, but the act was held up at the 
last moment by some amendments of minor importance which do 
not affect the principle at all. There seems no doubt that the 
next Congress will pass the measure, as there is no longer any 
opposition. 

You can see this matter has been very thoroughly canvassed, 
and its constitutionality has been passed upon by authorities who 
are certainly entitled to a great deal of weight everywhere. But 
the Code Commission in New York has also studied this matter, a 
committee composed of John G. Milburn, Adelbert Moot, Adolph 
J. Rodenbeck, and a number of lawyers whose names are familiar 
to the Bar throughout the country; and they have come to the 
same conclusion, and have recomnfended this practice for New 
York, and I suppose their report is probably just coming from 
the press and will be at hand within a day or two. When I left 
Cambridge I was told it was about to issue, so that there is ample 
material for you to consider on this matter, if you have any doubt 
upon it. 

If I may say just a word upon the general theory of this 
committing of practice to rules of court. As I said originally, 
that was the usual way in which the English practice was regu- 
lated. This is, therefore, simply restoring to the courts one of 
their ordinary common law powers, one that never ought to have 
been taken from them, and one that never would have been taken . 
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from them in my judgment if the judges in New York in 1847 
had not been so obstinately conservative that they would not alter 
a detail of the old procedure inherited from England, and com- 
pelled the invoking of the legislative steam-roller in 1847. The 
way to avoid that is to put the power to govern procedure back 
where it ought to be, and entrust the making of rules of procedure 
to those who have to apply and interpret them. One of the prin- 
cipal difficulties which has been met with in codes of procedure has 
been that the Legislature made the rules and the court inter- 
preted them, and there was often a notable want of sympathy on 
the part of those who applied the rule with the rule as made for 
them by others. Now, if those who formulate the rule interpret 
it, you may be sure that you will be free from the difficulties 
which have injured so many well-drawn practice acts. 

But, a more important point: this practice of regulating 
procedure by rules of court is not anything new. It has been 
exercised in the Supreme Court of the United States in equity 
cases for three-quarters of a century. It has been exercised by 
the courts in England since 775. It has been in force in New 
Jersey since 1912, and Colorado since 1913, and is in force as to 
administrative tribunals in no less than twenty-four states. We 
can know just how it works, and it has worked admirably. The 
first rule of the English judges was that all of the rules of the 
practice as it then existed should stand unless and until they were 
abrogated. Then they made changes one by one as they were 
needed. Instead of having wholesale changes by enacting a great 
big code which has to be studied from end to end, these changes 
were made gradually as the*exigencies of the administration of 
justice called for them. When some rule worked badly, the court 
had before it the concrete instance of how it worked badly, and 
set to work to make a new rule to meet the case. For instance, 
some years ago a case was decided in the English Court of Appeals 
involving a question of costs. The rule as to costs had been 
adopted in 1875, and had been working pretty well, but in this 
particular case something arose that never had been thought of 
before, and it worked very badly, and the judges of the Court of 
Appeals expressed their grave dissatisfaction with a rule that com- 
pelled them to decide that case as they had todo. The next day 
a council of judges was called and a new rule was then and there 
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promulgated that gets around the difficulty. See Ebrard vs. 
Gassier, 28 Ch. Div. 632. What would happen in this country? 
This case would be decided; lawyers would comment on it; the 
court would say, “ It is too bad we have to do this”; a Bar Asso- 
ciation committee would call attention to it at the next meeting 
of the Association; then there would be grave objection by those 
who did not understand it; it would go over another year; and at 
the end of four or five years it might possibly happen that the 
Legislature would enact a rule which would then be just as rigid 
and as unalterable as the one that was changed. 

What is needed in a practical matter of this sort is the possi- 
bility of making changes when they are needed, to have the new 
rule made by the people who have to apply and interpret it, to 
have it made with reference to concrete cases, and to have pleading 
and practice develop from experience, just exactly as three- 
quarters of our ordinary substantive law does. If we could have 
the flexibility and power of growth in procedure that we have in 
our substantive law, I venture to say we should have had very little 
difficulty with practice in this country. 

Let me see how many of you are in favor of a civil code? 
Wouldn’t my learned friend here cry out at the top of his voice 
at such a proposition? But the very considerations that speak 
against a hard and fast substantive law speak fourfold against a 
fixed code of practice. I say everything which in your own mind 
urges you instinctively against a civil code ought to urge you 
against putting procedure into a like iron mold and in favor of 
leaving that in the hands of those upon whom rests the responsi- 
bility of making the judicial machinery achieve justice in its 
every day operation. 

Mr. Simeon M. Johnson, of Cincinnati: 

I withdraw my motion. I think it is more important that we 
act for the principle now, in the light of Professor Pound’s exposi- 
tion of the subject, than to be steadfast in getting simply the bill 
that we recommended. 


President Van Deman: 
Has Mr. Johnson leave to withdraw the motion to recommit? 


Judge Louis H. Winch, of the committee : 
I wanted to say on that motion, before we consent to its with- 
drawal, that perhaps it is not wise to withdraw it for two reasons. 
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The committee does not believe in haste about an important 
matter of this kind. It does not want to force any recommenda- 
tion upon the Association, and it perhaps is necessary for a little 
further study of this very important matter on the part of some 
of the members of the Association so that they will fully under- 
stand it. They are not all here today. Mr. Johnson has told us 
of the child of the commission which was left a foundling upon 
the doorsteps of the Legislature in Columbus. Others of us some- 
times have children that we want taken care of by our friends, and 
we have two of our own. The recommendation that the rules 
committee be composed of the Chief Justice and others appointed 
by him, in accordance with the practice in England, rather than 
by the Supreme Court itself, is a child here locally of the Cleve- 
land Bar Association a year ago, as you will find by reading your 
record of last year’s proceedings, by a written vote of 272 to 24; 
and it is a child of your own Association last year by a vote which 
was a majority vote at least—it is not stated what the majority 
was. There are two to take care of besides yours, and it would 
be well, in appointing a committee to study this matter and to 
present it to the next Legislature, to leave that committee free to 
adopt either your child or the child of last year. Do not tie the 
hands of the committee. But I am in favor of a committee being 
appointed, and I want to see Mr. Johnson on the committee, and 
I want to see Judge Follett on the committee—men who have 
given study to the subject, who will study it further, and have 
time to study it further, and present such a suggestion to the 
Legislature that every one of us, having time to know what it will 
be, will be in favor of it and will urge it upon our local repre- 
sentatives. 


Mr. George W. Sieber, of Akron: 

I would like to ask a question of Judge Pound. Judge Pound, 
does the act of Congress, of which you have spoken, repeal legisla- 
tive enactments pertaining to procedure as they now exist ? 


Prof. Pound: 
With respect to the equity and admiralty rules it was not neces- 
sary, but the act passed in 1912 expressly authorized all statutes 
dealing purely with practice and procedure to be abrogated. 
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Mr. Sieber: 
Is it proposed by the act as contemplated by New York to 
repeal their code of civil procedure ? 


Prof. Pound: 


It is, but there are two different plans in consideration there. 
One plan is to turn this matter over entirely to rules of court and 
allow the code to be abrogated piecemeal. The other plan is to 
have a short practice act running to about fifty or sixty sections, 
and then turn the rest over, and between those plans a choice has 
not yet been made; but practically, either way, the idea is that 
the rules of court are to supersede everything with respect to all 
the details of practice and procedure. 


Mr. Sieber: 

Then if it were left to abrogate it piecemeal, if our Legislature 
were not in harmony with this—that is to say, suppose we had an 
act such as the one to which Mr. Johnson has referred with refer- 
ence to a litigant not wishing to try a case in a certain county 
where there were a certain number of corporate stockholders, we 
had gone to the Legislature and the Legislature had refused to 
repeal; then, I take it, in your view of the matter, if the Supreme 
Court had it in its hands to make these rules of procedure, and 
they would say by rule so and so that this section would not be 
countenanced by the court, there would then be, or not be, a 
conflict ? 


Prof. Pound: 

I suppose the answer to that would be this: It was generally 
believed, at the time codes of civil procedure were first enacted, 
that the Legislature had no power to do what it attempted at all. 
The great lawyers of New York were almost a unit in so believing, 
but public sentiment required a reform of procedure and required 
it quick, and the matter never went further than some dicta by 
some of the eminent judges of New York, in which they expressed 
their belief that they could not have been compelled to swallow 
that code. See, for example, the remarks of Selden, J., in 
Reubens vs. Joel, 13 N. Y. 488, 494-495, and in Voorhis vs. Child, 
17 N. Y. 354, 357-362. But they were kicking against the pricks. 
The new code went over the country like wild fire, and became an 
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established thing. If you will look into Judge Dillon’s Law and 
Jurisprudence of England and America and a number of texts 
and books on the subject, you will find the opinion has been very 
often expressed—indeed, once in a dictum by Mr. Justice Field, © 
then on the Supreme Court of California, afterwards of the 
Supreme Court of the United States—that this was a judicial 
power which never ought to have been taken from the courts, and 
which might very properly have been challenged. Look at Hous- 
ton vs. Williams, 13 Cal. 24, and see also Hz Parte Griffiths, 118 
Ind. 83. Now, if the Legislature voluntarily gives this up and 
the courts succeed in making practice what I believe they will 
make it, and then some Legislature comes along and undertakes 
to poke in some particularly obnoxious provision at the insistence 
of some one interested, then I undertake to say the people of the 
United States and the several states will be behind the courts 
when they say: “This is a judicial power; you have had your 
era, gentlemen; you have had your way in the codes of civil 
procedure of three thousand sections which must be read from end 
to end; we have gone through the era where the legislative power 
prevailed and told the judge everything he should do from the 
time he entered the court room; we are back now to the point 
where it should have been all the time, and we think we will be 
supported in contending that it shall remain there.” 


Mr. Sieber: 


I think it is very gratifying to the Association to hear from 
Judge Pound. The idea in your mind and in the minds of those 
who are urging this is that, in order to get the functions back to 
the court, where they belong, we will have to get rid finally of our 
code of civil procedure. 


Prof. Pound: 


Oh, I suppose the way that will be met is, as has been suggested 
elsewhere, simply to adopt Rule 1, “ The present practice, as pre- 
scribed by the code of civil procedure, shall be in force and effect 
and govern procedure in courts of this state until otherwise 
ordered,” and then make the changes from time to time as they 
are needed. 
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Mr. Sieber: 

Just one further question. You have heard many discussions 
on this subject. Have you discovered any idea or any thought of 
getting back to the technique of the old common law pleading, 
as distinguished from the simplified idea of pleading under the 
civil code? 


Prof. Pound: 

No. On the contrary, a great many common law states, notably 
Illinois, are trying to get a simplified procedure through rules of 
court, instead of getting it through a code. I think rather than 
your going backward, you will probably go forward. Colorado is 
a code state which has adopted this system. New Jersey is a 
common law state which has adopted it. You would be rather 
astounded at the similarity of the rules in those states. I do not 
take it that it means, unless you get what you could hardly find in 
the modern world, a court steeped in what is known as the com- 
mon law practice—and the Lord knows where they would get so 
steeped today !—you would not have such a situation. 


The motion of Mr. Johnson having been withdrawn, Mr. Sieber 
moved that the recommendation be referred back to the committee 
for further consideration; motion seconded. 


Mr. Chester W. Merrill, of Cincinnati: 

I want to call attention to the act as recommended by the 
American Bar Association and recommended for passage. The 
law provides that the Supreme Court of the United States shall 
have the power to prescribe, from time to time, and in any man- 
ner, the forms and manner of service of writs and all other 
process; the mode and manner of framing and filing proceedings 
and pleadings; of giving notice and serving process of all kinds ; 
of taking and obtaining evidence; drawing, entering and enroll- 
ing orders; and generally to regulate and prescribe by rule the 
forms for the entire pleading, practice and procedure to be used 
in all actions, motions and proceedings at law and in equity, of 
whatever nature, in all courts of record in the State of Ohio; and 
further, that when and as the rules of court, thus authorized, shall 
be promulgated, all laws in conflict therewith shall be and become 
of no further force and effect. 


Motion carried. 
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V. 
SECTION OF LEGAL EDUCATION. 
THE GROWING DEMAND For A Broap GENERAL EDUCATION. 
BY 
CHARLES M. HEPBURN, 
SECRETARY OF SECTION, 


The second of the three meetings of the Section of Legal 
Education at Sale Lake City developed into a symposium on the 
pre-legal education problem. There had been no special planning 
for it, and no consultation between the speakers, but, as it hap- 
pened, Charles E. Shepard, of Seattle; Lawrence Maxwell, 
of Cincinnati; John H. Wigmore, of Chicago, and Andrew 
A. Bruce, of the North Dakota Supreme Bench, all struck the 
same note. A broad pre-legal education was insisted upon by 
each of the four, but not so much for the sake of the law student 
in his class room as for the sake of the law graduate in active 
practice, and for the sake of the profession as a whole. It has 
been assumed pretty generally that a college education, or two 
years at least of a college education, is essential to the proper 
equipment of students for the best work in our law schools. The 
value of this in increasing the efficiency of the law students in 
general was not questioned, but a broader principle was insisted 
upon. Mr. Maxwell put it thus: 


“The true relation between general education and preparation 
for the Bar has not always been perceived, and we may have over- 
estimated, at times, the value of a college education as a special 
requirement for the study of law. But we are on sure ground 
in urging the supreme importance of a broad general education 
as an essential part of the lawyer’s equipment. His field is wider 
than that of any other professional man, and is becoming wider 
every day. He is being called upon, as never before, to discuss 
novel questions of tremendous consequence on litigation involving 
great social, industrial, economic and scientific problems, and it 
has become a glittering generality to say that a lawyer must have 
a general education because he is a member of a learned profes- 
sion. He must have it in order to get and handle big cases 
growing out of legislation, state and federal, which undertakes to 
regulate every phase of industrial and commercial activity. Only 
broad-gauged men, whose hearts and minds have been developed 
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by the serious reflections of a liberal education, are qualified to 
assist as advocates or judges in developing the great body of law 
which is becoming a part of our national life. 

“Tmportant as a well-rounded education is to the professional 
success of the individual lawyer in these new fields, its importance 
to the state and the administration of justice is even greater, and 
rests upon broader grounds; to wit, its influence upon the 
character and tone of the profession. A man who has had a 
liberal education is likely to look upon his profession and the 
world in a broad and liberal way; to see facts as they are without 
distortion or prejudice, and to reason from them in accordance 
with the dictates of sound judgment.” 

Professor Wigmore, answering the direct question whether two 
years or more of college-grade education should be required of 
those seeking admission to the Bar, declared emphatically that it 
should, on these grounds: 

“The reason is not merely that modern law school education 
calls for mature and well-trained students. More emphatic and 
obvious than this, the professional work at the Bar and on the 
Bench requires well-educated men. 

“ (a) The problems of litigation and of legislation demand the 
best trained minds. The coming generation will see more difficult 
problems of reconstruction and restatement than have arisen in 
America for a century past. The best trained American minds 
must handle them. And no one doubts that, on the whole, and 
in the average, a university training best develops all the latent 
powers that are to be used in the world’s work. 

“(b) Otherwise, the legal profession will be left far behind by 
the men of other callings. It is behind today. Thousands and 
thousands of young men are today taking a college education to 
fit them for business life, for farming, for journalism, for engi- 
neering, for applied industrial sciences. The law as a profession 
has lost its prestige of leadership in public thought. It will 
never regain it so long as it declines to insist that its followers 
shall have the best attainable education. .... The Bar is 
overcrowded with incompetent, shiftless, ill-fitted lawyers, who 
degrade the methods of the law and cheapen the quality of services 
by unlimited competition. The number of lawyers should be 
reduced by one-half. As a method of elimination for the future, 
a stricter requirement for preparation is a sensible method. And 
a requirement of two years of college is a rational and beneficent 
measure for reducing hereafter the spawning mass of promiscuous 
semi-intelligence which now enters the Bar. The legal profession 
all over the world is a selected, limited group; and such is the 
Anglo-American tradition of the past. We must restore this 
tradition, if the profession of the law is to regain its leadership 
in American thought.” 
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Judge Bruce, who opened the discussion of the two papers by 
Mr. Maxwell and Mr. Wigmore, spoke thus: 


“T venture to say that in no country in the world does the 
lawyer and the judge—for the judge of today is but the lawyer of 
yesterday and the lawyer of tomorrow—occupy a more important 
position than in America. Ours is a great cosmopolitan nation 
which not merely stretches from ocean to ocean, but embraces 
within its boundaries people of every nationality and every creed, 
with no common history and no common traditions, often without 
any common language, divided by social and geographical differ- 
ences, but bound together by a common hope, a common human- 
ity, and a common democratic law. In no country in the world 
can the lawyer have a greater opportunity or a greater influence— 
in no country in the world are high qualifications for the pro- 
fession more necessary. De Tocqueville said that the lawyer 
belongs to the natural and only aristocracy that can exist in a 
republic, and this because, to use the language of ex-President 
Roosevelt, he alone ‘ knows the rules of the game.’ He stands 
upon the mountain peak and he has the leadership in his hands if 
he will only assert it and will only be worthy of it. 

“ We are, however, in danger of losing that leadership, and not 
because the order of things does not give it to us, but because we 
are ourselves throwing away our birthright. We need to take 
count of stock, to find out where we are, and to consider the rea- 
sons which are leading the public to lose their respect for us, as 
they undoubtedly are. 

“ We can only raise the standards of our profession by giving 
to its members a broad sense of social responsibility and by making 
them realize and enthuse over the great responsibility and oppor- 
tunity which is theirs. We must make them really democratic 
and really loyal to the democratic trust. I do not know of any 
better training than that which is afforded in our colleges and 
universities. I am not in favor of putting barriers in the way of 
those who desire to study the law. In a country where every one 
is presumed to know the law an opportunity to acquire that 
knowledge should be almost universal, but when we come to the 
right to practise it the matter is entirely different. The stand- 
ards of admission to the Bar cannot be too high and we need 
something more than legal knowledge. We need to inculcate 
honor and we need to teach responsibility. We need lawyers and 
judges in this great evolving age, when we are questioning even 
the foundations of government, who have read something more 
than the law books; we need men who are trained in history and 
economics and sociology, and who know something not merely of 
the sciences and of the present day statutes, but of the great 
history of the race and of the struggles through which it has 
passed.” 
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The same thought appeared, but in another aspect, in Mr. 
Shepard’s address as Chairman of the Section. Said he: 


“The most insistent cry in the whole world today is for justice 
—justice individual, social, political, international. Civil and 
political and international order begets justice; perfect order 
under perfect law is itself justice. Very much—though by no 
means all—that is wrong in our country today is within reach of 
cure or improvement by changes in the law—a simpler procedure, 
a surer and swifter criminal law, a civil law better adapted to 
modern life, to the social rights and needs of the multitude, to the 
organization of commerce and industry as they are now, instead 
of as they were in a past age, under other methods. An obso- 
lescent law, an aloof and indifferent Bar—the one can amend the 
other—and itself, better than others, can, and should, take the 
lead. We are in process of bettering these things, but the process 
wil! not reach an end within our time. The lawyers of the next 
generation—or more—must carry it on; and they should be fit 
for the task. To that end their education should have some con- 
scious relation, some intended adaptation. To be more precise, 
they should be educated not merely in the technique and the learn- 
ing of the profession, with horizons bound by the walls of the 
counsel chamber and the court room, but as broad-minded and 
high-minded citizens.” 
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VI. 


CONSTRUCTION OF CLAUSE IN UNIFORM STATE 
LAWS PROVIDING FOR UNIFORMITY OF 
INTERPRETATION.’ 

BY 
JACOB SICHERMAN. 


Section 141 of the New York General Business Law is as 
follows: 

“ THIS ARTICLE SHALL BE SO INTERPRETED AND CONSTRUED AS 
TO EFFECTUATE ITS GENERAL PURPOSE TO MAKE UNIFORM THE 
LAW OF THOSE STATES WHICH ENACT IT.” 


Similar sections are included in the Personal Property Law 
(Sections 180, 238). 


Query: WHAT OBLIGATIONS, IF ANY, DOES SUCH A PROVISION 
OF STATUTE IMPOSE UPON THE COURTS ? 


According to the first article of its Constitution, one of the 
objects for the inauguration of the American Bar Association is 
“to promote the administration of justice and uniformity of 
legislation throughout the union... .” It was fitting, then, 
that the action of this influential body should eventuate in the 
inception of the Conference. (I shall limit to that single word 
the more descriptive name of “ Conference of Commissioners on 
Uniform State Laws.”) In 1889 a committee of the Association 
was designated to consider the problem of interstate uniformity 
on certain specified topics. Thus a powerful organization fash- 
ioned the clay. Our own great state imbued that clay with life 
when, the very next year, our Legislature passed an act (Ch. 205, 
Laws of 1890) empowering the Governor to appoint three com- 
missioners who were 
“ especially to consider whether it would be wise and practicable 
for the State of New York to invite the other states of the union 

2 This article is within a field which the Committee on Publications 
thinks it impracticable and undesirable that the Journat should 
ordinarily enter, but it is inserted here at the request of the National 
Conference of Commissioners on Uniform State Laws, endorsed by 
the Committee on Uniform State Laws of the American Bar Associa- 
tion. 
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to send representatives to a convention to draft uniform laws 
to be submitted for the approval and adoption of the several 
states : 

By 1891 five jurisdictions had followed New York’s initiative, 
and it was determined that the desired uniformity could be best 
attained by state exertions. Today 53 states and federal posses- 
sions have delegated commissioners to the Conference. 

The year 1896 marked the adoption by the Conference of the 
Negotiable Instruments Act, the first product of its labors. It is 
beyond the sphere of this thesis to trace the work of the Confer- 
ence. I accordingly pass over the first years that followed the 
endorsement of the Negotiable Instruments Act, years teeming 
with activity, years during which the roll of states enacting it 
grew steadily, and the volume of adjudicated cases under its pro- 
visions rapidly increased. With the passage of time, these deci- 
sions began to reveal an unexpected and formidable peril. The 
whole fabric, the very conception of uniformity, was being men- 
aced by the strange attitude of the courts. Once more the hydra- 
heads of uncertainty were showing themselves: the courts, on 
identical statutes, were reaching diametrically opposite conclu- 
sions; cases from other states on the precise point were being 
ignored; the very statute was ofttimes neglected, and matters 
clearly within its language were being disposed of on the bases of 
ancient decisions. (See two of Mr. Amasa M. Eaton’s amazing 
articles, 77 Cent. L. J. 285, and 23 Yale L. J. 293.) 

The disposition of the New York courts has been most peculiar. 
In Sutherland vs. Mead (80 App. Div. 103), the First Depart- 
ment overrules the forceful case of Brewster vs. Schrader (26 
Mise. 480), practically laying down the principle that the Nego- 
tiable Instruments Law—a law drafted for all the states—must 
be strictly construed in favor of the pre-existing rules of New 
York. The old case of Coddington vs. Bay (20 Johns. 637) is 
reaffirmed, and the new statute, which had sought to negative its 
doctrine, is rendered abortive. (Roseman vs. Mahony, 86 App. 
Div. 377.) Later, the Court of Appeals on the same proposition, 
although in what appears to be an obiter part of the opinion, 
sustained the Appellate Divisions, and did so predicating its deter- 
mination on Coddington vs. Bay, but not so much as mentioning 
the Negotiable Instruments Law! Since these holdings the First 
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Department seems to have silently receded from its preceding 
determinations. In King vs. Trust Co. (145 App. Div. 398), 
without referring to its prior rulings, it accepted the more 
enlightened doctrine; and later still, the Appellate Term of the 
same department, relying on the authority of King vs. Trust Co., 
openly declared that the former line of cases had been repudiated, 
and that a 

“ pre-existing debt without extension or forbearance is a sufficient 
consideration to constitute a holder for value.” (Broderick, etc., 
Co. vs. McGrath, 81 Mise. 199.) 

Modern necessities prompted the evolution of fresh principles, 
and a section was formulated as unique as the singular conditions 
which had caused its need. It was the Uniform Sales Act that 
first contained a form of our section. There it read: 

“This act shall be so interpreted and construed, if possible, as 
to effectuate its general purpose to make uniform the laws of 
those states which enact it.” (Reports, Am. Bar Ass’n, V. XXX, 
p- 388 of part 2.) 

In adopting the Sales Law, the New York Legislature declined 
this section, but the following year, in accepting the Uniform 
Warehouse Receipts Act (Gen. Bus. Law, 90-143), it not merely 
included this section, but this section with the deprecatory “ if 
possible ” omitted. And when, in 1911, it placed upon our stat- 
ute books the Uniform Bills of Lading Act (Pers. Prop. Law, 
187-241), and the Uniform Stock Transfers Act (Pers. Prop. 
Law, 162-185) in 1913, our particular section was passed with the 
body of those laws. 

It is not within the province of the present discussion to study 
the general terms of the aforementioned laws. It need only be 
said that all three have in common their mutual aim to render 
negotiable documents already vested by commercial usage and 
judicial decisions with a quasi-negotiable character. Stock cer- 
tificates and bills of lading are made self-sufficing instruments of 
title, akin to ordinary commercial paper (Pers. Prop. Law, 166, 
168; 214-218), and the warehouse receipt is given a slightly 
more restricted effect. Our section is promulgated to preserve 
the initial uniformity of such laws as these. Does it succeed ? 

In the discussions which follow, I deal largely in generally 
accepted principles. Since I do so, I shall cite only one or two 
well-considered cases illustrative of these principles, that the use- 
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less multiplication of authority may not make a brief of what is 
meant for a thesis. In instances where the courts are not in 
accord, the disagreement will be specially noted. 

All the decisions bearing upon our section, and not traceable 
to the uniform laws, may be grouped under the two generic heads 
of (1) retroactive commands to construe; (2) statutes which 
ordain future constructions or interpretations. (I shall hence- 
forth use these two words synonymously.) The latter class com- 
prises the ordinary expository statute contemplating future con- 
structions of present laws; the now universal construction clause 
which explains: what the Legislature meditated by some law of 
which it isa part; and most important, since most closely aligned 
to our section, the general mandate to construe statutes liberally. 

The Legislature of nearly every state has, at times, sought to 
force upon the courts its interpretations of statutes formerly 
passed, with the intention of compelling the courts to follow such 
interpretations in deciding rights already accrued under those 
statutes. It is today a settled principle of our jurisprudence that 
the constitutional allotment of enumerated powers to one of the 
three branches of government—legislative, executive and judi- 
cial—necessarily precludes either of the other departments from 
the exercise of those powers; and this although, as in New York, 
the Constitution does not expressly ordain the separation of 
governmental functions. (See Constitution of New York; Peo. 
ex rel. McDonald vs. Keeler, 99 N. Y. 463, 480; Matter of 
Davies, 168 N. Y. 89,101.) The Legislature can, indeed, estab- 
lish rules of future conduct, but it is of the essence of the judicial 
authority to apply those rules to completed transactions. It fol- 
lows from the great principle of republican government above 
stated, that the attempt to alter vested rights by retroactive 
constructions of subsisting laws is an unwarranted intrusion into 
the peculiarly judicial realm. (Peo. ex rel. Insurance Co. vs. 
Board of Supervisors, 16 N. Y. 424; Greenough vs. Greenough, 
11 Pa. St. 489.) The distinction between our section and such 
retroactive mandates is too palpable to require extended explana- 
tion. The foundation of every decision holding the retroactive 
injunction bad is that the Legislature cannot arrogate to itself 
the purely judicial office of construing a statute so as to influence 
matters that are completed. In fact, most of these cases particu- 
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larly point out that the mandate properly operates prospectively. 
(See cases last cited.) Our section attempts no retroactive effect. 
Confining the language of these decisions to the statutes under 
scrutiny in them, and noting the irreconcilable variance between 
the retrospective law and our section, we must perceive that the 
occasionally comprehensive utterance of the court is wholly in- 
applicable here. When it is further recalled that those courts 
could not have vaguely conceived of such a section as ours, nothing 
further need be adduced to emphasize the distinction. 

We have now reached the expository statute. This form of 
enactment endeavors either to end a doubt or to’effect a change 
as to the future meaning of a prior statute. The ordinary exposi- 
tory statute is upheld almost universally in futuro. (City of 
Cambridge vs. City of Boston, 130 Mass. 257; Peo. ex rel. Insur- 
ance Co. vs. Board of Supervisors, 16 N. Y. 424.) True, it has 
sometimes been held unconstitutional as an encroachment on the 
judiciary for the Legislature to leave a law in force, and by a 
command to the courts to assume to change its construction 
(Com. vs. Warwick, 172 Pa. St. 140); but the better opinion 
even here, and the one sustained by the overwhelming weight of 
authority, is that while such statutes are neither ingenious nor 
tactful, they will nevertheless be given force as expressions of the 
legislative intent, binding as to subsequent transactions. (Thomp- 
son vs. Burnham, 13 Gray 211, 214.) Our section being an 
integral part of the law it undertakes to regulate, the only ground 
which the expository statute has in common with it is that it, too, 
is prospective, and since the expository enactment is sustained by 
the courts, so far as it controls us at all, it favors the soundness 
of our section. 

In the more recent statutes, the ordinary construction clause 
preponderates. It is firmly established that such clauses will 
always be enforced, not as coercing the judicial discretion, but 
rather as indicative of the legislative intent. (Board of Assessors 
vs. Water Supply Co., 67 N. J. L. 357; Peo. ex rel. Vanderveer 
vs. Wilson, 52 Hun 388.) These cases approximate the question 
under examination. Like them, our section is a rule of construc- 
tion; our section is also a component of a general law, but our 
section is an unlimited command, while the others are orders to 
construe in a specific way. This is not a distinction which per- 
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mits a conclusion that the cases last cited cannot govern us, for, 
as soon as the courts have passed on our section, it will be as 
completely definite as though the Legislature had particularly 
expressed every intention imputed to it. This type of case would 
seem to prove our section good. 

Statutes do exist, however, which verge so closely upon the one 
we are considering as to almost coincide with it—the liberal con- 
struction commands. On the books of Illinois is this law: 

“ All general provisions, terms, phrases and expressions shall 
be liberally construed in order that the true intent and meaning of 
the Legislature may be fully carried out.” (2 Starr & Curtis, 
Ch. 131, Section 1.) 

Substantially similar statutes have been enacted in many other 
states and have been given unequivocal effect by the courts. (Peo. 
ex rel. Krause vs. Harrison, 191 Ill. 257, 256; Western Lumber 
& Pole Co. vs. Golden, 130 Pac. 1027; Cemetery Ass’n vs. Van 
Natta, 49 Ind. App. 192.) Some statutes have not only fixed 
this general rule to construe liberally, but have especially abol- 
ished the old principle that laws in derogation of the common 
law are to be strictly construed. These statutes, also, have been 
unquestioningly enforced. (In re Garr’s Estate, 31 Utah 57; 
Sutton vs. Sutton, 87 Ky. 216; O’Connor vs. State, 71 S. W. 409; 
Chiesa & Co. vs. Des Moines, 138 N. W. 922.) It is to be noted 
as a fact of some significance that, so far as an inspection of these 
decisions has disclosed, the competency of the Legislature to make 
such rules has never been questioned. Section 23 of the New 
York Lien Law states that the article 

“ is to be construed liberally to secure the beneficial interests and 
purposes thereof.” (See same law, Section 18.) 

The Court of Appeals passed on Section 23 in Brace vs. City of 
Gloversville (167 N. Y. 452), and in effectuating its tenor, the 
court suggests not the faintest doubt as to its propriety. 

I confess that I can discern no tangible distinction between 
these statutes and our section. Here we have laws enforced as of 
course; laws which, like ours, are commands to construe; both 
look to the future; both are couched in general and indefinite 
terms; both seek to abolish old and to institute new rules of con- 
struction. I reiterate, there is no distinction between the liberal 
construction mandates and our section, and since the former have 
been given effect, it results that our section must also be accepted. 
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To summarize: The cases which have passed on the retroactive 
command are so readily distinguishable from our section that they 
cannot be deemed pertinent. The expository law, and the ordi- 
nary construction clause, to smaller and greater degree, bear out 
the general soundness of our section. Lastly, the liberal construc- 
tion statutes conform as closely to ours as any laws, evolved under 
the stress of differing conditions, well can. They have been sus- 
tained in every instance, and sustained without cavil, facts which 
prove the sufficiency of our section. 

The position has thus been reached where, in the premises, it 
can be said that the old authorities applicable to our section prove 
it valid. We can now turn to a consideration of our more precise 
question, that we may ascertain the exact limits to which its effect 
is to be restricted. 

The cardinal principle of statutory construction, the rule to 
which every other yields, is that the legislative intent controls the 
courts in their interpretation of statutes. (Peo. vs. Guiton, 210 
N. Y. 1,5; Williams vs. Railway, 129 Tenn. 680, 688.) Other 
principles of construction are but auxiliary guides to that intent. 
The duty devolves upon us, therefore, to unravel the aim of the 
Legislature as regards our section. 

Our section lends itself to three possible constructions. To 
these meanings I shall refer, to the first as “ precatory,” to the 
second as “mandatory.” By the term precatory I imply the sig- 
nificance of our section as a prayer. For the purpose of the 
immediate inouiry, it may be called a prayer that our courts 
follow decisions in other states on the same facts and under the 
same uniform law. With the existing evils before us, and with 
the purpose of remedying them in our minds, it is evident that 
this was one of the objects which our section contemplated. The 
other objects will be taken up hereafter. In speaking of a man- 
datory construction, I consider our section’s possible intention to 
impose on the courts a rigid and unyielding rule, obliging them, 
in every event, to follow decisions in other states. There is, as 
has been said, yet a third meaning to which our section is sus- 
ceptible, and this, for the present, I simply call the “ reasonable ” 
construction. 

In a very restricted sense, in the sense that it desires uniform- 
ity, our section is admittedly a plea. In the wider signification 
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that it pretends to effectuate that desire by a supplication rather 
than by a command, it clearly is something more. The legislative 
intent governs. It has already been shown what great evils had 
sprung up after the adoption of the Negotiable Instruments Law. 
The enactment of our section in the later laws demonstrates that 
there was an intention to remedy those evils. Is it reasonable to 
conclude that the Conference and the various Legislatures thought 
to ward off so prodigious a danger by beseeching the courts? 
Such an assumption, unconscionable at any time, is the more 
unjustifiable in the light of the exigencies which called our section 
forth. A precatory construction makes the imperative “ shall ” 
read “should.” While this may be done, it is not to be resorted 
to except in case of extreme necessity (City Sewage Co. vs. Davis, 
8 Phila. Pa. 625, 627), or where it best expresses the legislative 
purpose. (Jenkins vs. Putnam, 106 N. Y. 272.) Provided 
always that a greater effect would not be improper, it would, in 
the light of the Legislature’s intention to correct a devitalizing 
ill, be subversive to attribute to our section a precatory meaning 
only. In construing a statute, its object and necessity, and the 
evil which it is proposed to remedy, must always be considered 

“ with a view to suppressing the mischief and securing the benefit 
intended.” (Flynn vs. Prudential Insurance Co., 207 N. Y. 
315.) 

There is a specious line of argument that makes this precatory 
viewpoint colorable. In 1911 Walter George Smith, as President 
of the Conference, commented upon the discordant decisions of 
the courts. Instead of mentioning our section, at that time some 
five years old, Mr. Smith propounds a remedy wholly apart from 
our section. (Reports, Am. Bar Ass’n, V. XXXVI, pp. 898- 
901.) Two years after this President Charles Thaddeus Terry 
remarks the clash of decisions and also recommends a remedy, 
but again there is no allusion to our section. (Reports, Am. Bar 
Ass’n, V. XX XVIII, p. 1009.) These data lend some measure of 
plausibility to the precatory construction. The explanation of 
this seeming anomaly is not difficult. At the time the addresses 
were delivered, only the Sales Law and the Warehouse Receipts 
Act had been adopted by the states on a fairly large scale, but 
decisions even under them were not yet so numerous as to admit 
of general conclusions. The messages of the two Presidents were, 
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in fact, more closely concerned with the Negotiable Instruments 
Law, which did not contain our section. Moreover, if in 1913 
Mr. Terry neglected to elaborate the potentialities of our section, 
it was distinctly otherwise the ensuing year. In his speech of 
1914 Mr. Terry not only quotes our section, but with an emphasis 
that seems not wholly untinged with irritation; he declares that 
under our section 

“the courts are left no alternative but to construe the particular 
portions of the statutes which may come before them, so as to 
harmonize with the other states on the same point.” (Reports, 
Am. Bar Ass’n, V. XXXIX, p. 1068.) 

This is a complete response to any claim that a precatory con- 
struction was intended by the Conference. 

With all the preceding facts before us, it would be absurd to 
declare that our section is no more than precatory; and a con- 
struction which leads to “any absurd consequences” is to be 
discarded. (Oates vs. Bank, 100 U. S. 239, 244; Flynn vs. 
Insurance Co., 207 N. Y. 315, 318.) 

If our courts should rule that, as to following the decisions of 
other states, it can be given no wider effect than the precatory 
one, our section would still obligate them to give weight to the 
aim of uniformity and to attempt to effectuate it; for, as the 
expression of intention of a coordinate branch of government, the 
courts must treat the legislative construction as persuasive. (City 
Council vs. Board of Com’rs, 33 Colo. 1, 10.) The imperative 
word “shall” is no bar to a precatory interpretation, for it is 
established that to sustain a statute, and where it does not con- 
travene the intent of the Legislature, “ shall ” may be regarded 
as permissive merely. In the Matter of Davies, 168 N. Y. 89, 
103; Light & Power Co. vs. Boston, 153 Mass. 200.) 

As a plea at least, our section must be good; but on the other 
hand, every law must, if possible, be given effect by construction. 
(Slocum vs. Neptune, 68 N. J. L. 595, 597; Peo. vs. Brady, 262 
Ill. 578, 589.) It is submitted that, in view of the factors which 
occasioned its passage, in view of the evils it was meant to eradi- 
rate, in the light of the whole subject of uniformity, the project 
was to give our section a greater range than a precatory meaning 
allows. In leaving this point, I say again that our section must 
have at least this precatory result. I repeat also, that it is mani- 
fest that the intention was somewhat broader, and, from the 
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principles laid down, it follows that we should ascribe to our 
section that wider sweep, unless, of course, we are limited by legal 
fetters. In any event, our section is absolutely mandatory as to 
certain other propositions which will be later studied as constitu- 
ents of the “ reasonable ” construction. 

A greater latitude than that countenanced by the precatory 
interpretation is given our section by the mandatory one. This 
last holds that our courts must, without the exercise of any dis- 
cretion, follow the rulings of other states upon questions arising 
and to be decided under the uniform laws. 

Considering this construction as a matter of legislative intent 
(which is the fundamental method of considering any statute), 
it is impossible to rationally hold that our section designs to yoke 
our courts with so inexorable a meaning. Such a construction 
must carry with it the irresistible result that as soon as the court 
of any one state passes upon a point arising under the uniform 
laws, every other court would be barred from giving the same 
query independent research. This is a most preposterous inten- 
tion to charge either to Conference or Legislatures, and as such 
is to be avoided. (Lumber Co. vs. Railroad, 216 Mo. 658, 672.) 
Furthermore, so inflexible a regulation cannot be literally exe- 
cuted in every case, and if it does not operate even in a single 
event, this construction, which presupposes an absolutely man- 
datory interpretation, must fall. So it might be asked, what if 
some states have already passed on the questions, and those states 
differ among themselves? Could our courts give that matter their 
individual thought? But then they have some discretion. Or, 
would it be for them to count how many courts are for and how 
many are against, and if the states stand seven to six, to cast their 
vote with the seven? Again, would our courts be bound by the 
adjudications of an inferior tribunal of another jurisdiction? 
Where a statute is taken from another state, an interpretation 
previously fastened to it there by a lower court is not imported 
into the adopting state. (Andrews vs. Hovey, 124 U. 8S. 694, 
716.) If not, if our judiciary need not follow any but the highest 
court of the originating state, our section is not absolutely 
imperative. 

Finally, this construction degenerates our courts from a 
judicial organization constituted to interpret and apply the law 
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of this state to administrative bodies commissioned to discover 
the law in other states. The mandatory construction is vicious 
also, therefore, because it wholly deprives our courts of their dis- 
cretionary powers, and nullifies the authority inherently reposed 
in them. (Matter of Davies, 168 N. Y. 89.) I can scarcely con- 
ceive of such a likelihood, but if courts should accede to this 
construction, vast evils would result. It would mean a thousand 
distinctions and redistinctions, a thousand niceties hanged on 
threads so slender as to be almost imperceptible. The very con- 
fusion of the law which our section so desires to ward off would 
be greatly increased. 

I have dwelt at length on this construction, not because I 
believe that it will ever be urged upon our courts in its full rigor, 
but rather because I wished to treat this subject exhaustively, and 
especially because, before turning to what I deem the proper 
construction, I wanted to he able to take this position: Our 
section may, and, if practicable, should, be given a larger meaning 
than a request to follow the rulings in other states; our section 
plainly must be given an import something narrower than un- 
qualifiedly mandatory. It follows that the true construction of 
our section must be rested upon some ground intermediate to 
these two extremes. The question now is, can our section be 
construed in such fashion that, at the same time, the anemia of 
the precatory construction and the impropriety of the mandatory 
one will be eluded; so that either the former may speak with a 
firmness which is becoming in a law, or the latter may relax some 
portion of its rigidity ? 

A “reasonable construction ” should be adopted wherever there 
is doubt as to the intention of the Legislature. (Peo. ex rel. 
Wood vs. Lacombe, 99 N. Y. 43, 49.) 

The evils which irreconcilable decisions under the uniform laws 
had brought about have been shown. The purpose of our section 
to remedy those evils has been pointed out. An enumeration of 
the causative ills again becomes necessary to enable us to discern 
the meaning of our section: 

1-A. The acts were being largely ignored in favor of former 

authorities. 

B. The acts were, in some states, being construed strictly in 
favor of the pre-existing rule in that particular state, 
and peculiarly local doctrines were being perpetuated 
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against the obvious intent of the Conference, and the 
Legislatures’ avowed purpose of uniformity. 

C. The decisions of other courts under identical statutes were 
seldom cited or considered. 

2-A. Decisions under laws textually uniform were absolutely 
antagonistic, thus rendering nugatory the acts so far as 
their basic purpose of uniformity was concerned. 

This detail comprises the evils meant to be redressed. Those 
evils must be considered in evolving the meaning of our section. 
(Flynn vs. Insurance Co., 207 N. Y. 315.) From the ills which 
had been generated, and from the purpose of our section to avert 
them, we are impelled to the conclusion that our section intended 
to cure each of the circumstances named. 

1. The first, second and third evils listed may be advanta- 
geously studied together; while the last (7. e., of conflicting 
decisions), which has already been regarded in its relations to the 
precatory and mandatory constructions, may be relegated for 
later examination. 

The initial rule, then, which our section establishes is, that the 
acts must be the main authority of decisions founded on principles 
which they embrace; that the pre-existing law in any state, statu- 
tory or judicial, may no longer be regarded as controlling; that 
decisions in other states must be at least looked to, and that the 
language of the acts must be interpreted according to its apparent 
meaning, without refinements of reasoning which other courts 
may feel averse to following. 

This rule, or rather, this series of rules, is good on principle 
and is supported by direct authority. The uniform laws were 
not promulgated as codifications of the law of any one state. On 
the contrary, that principle was adopted which the Conference 
deemed the sounder one. (Williston on Sales, pp. 1032 and 1033 ; 
Felt vs. Bush, 126 Pac. 688.) The rule which so strongly leans 
toward the previous law is not to operate where uniform laws are 
involved, for our section is a remedial section and must be con- 
strued liberally. Even on the old authorities such a result may 
be compassed by the law-making body. It is long settled that it 
is competent for a Legislature to destroy the principle that stat- 
utes in derogation of the common law are to be strictly construed. 
(Sutton vs. Sutton, 87 Ky. 216, 222.) And a command for a 
liberal construction of all statutes is universally held compulsory. 
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(Peo. ex rel. Krause vs. Harrison, 191 Ill. 257, 266.) These 
rules, like our mandate against pre-existing constructions, com- 
mand the abandonment of old interpretations and prior doctrines. 
In truth, the former effaces altogether old decisions, while the 
meaning of our section leaves those authorities intact, destroying 
only their primary nature. 

I now turn to direct authority. The cases are legion which 
have given our uniform laws the same effect, but the Supreme 
Judicial Court of Massachusetts has perhaps given that effect its 
best expression. In Union Trust Co. vs. McGinty (212 Mass. 
205, 206) the court lays down—and effectuates—every one of the 
principles just stated. The court there says: 

“The design (of the Negotiable Instruments Act) was to 
obliterate state lines as to the governing instrumentalities so vital 
to the conduct of interstate commerce as promissory notes and 
bills of exchange, to remove the confusion or uncertainty which 
might arise from conflict of statutes or judicial decisions among 
the several states, and to make plain, certain and general the con- 
trolling rules of law. Diversity was to be moulded into uniform- 
or Simplicity and clearness are ends especially to be 
sought. The language of the act is to be construed with reference 
to the object to be attained. Its words are to be gwen their 
natural and common meaning, and the prevailing principles of 
statutory construction are to be employed. Care should be taken 
to adhere as closely as possible to the obvious meaning of the act, 
without resort to that which has theretofore been the law of this 
commonwealth, unless necessary to dissolve obscurity or doubt, 
especially in instances where there was a difference in the law in 
the different states.” (These italics, and all others, are mine.) 
In this splendid decision, in one form or another, is stated every 
principle contended for. (See generally to same effect, Bank vs. 
Bilstad, 136 N. W. 204; Cellers vs. Meachem, 49 Ore. 186; Rich- 
ards vs. Bank Co., 81 Ohio St. 348, 361.) In Rockfield vs. Bank 

77 Ohio St. 311), the court takes judicial notice of the fact 
“that the act herein considered was enacted because of an effort 
on the part of the Bar of many, if not all, of the states of the 
union to bring about a uniform system of law respecting nego- 
tiable instruments.” 

In Bank vs. McComb (105 Va. 473), the court flatly declines 

to roam 

“ ov rast ber of authorities i ler to discover what the 
over a vast number of authorities in order to discover what the 

law is by extracting it by a minute, critical examination of prior 

decisions. If” (proceeds the Virginia court) “such a statute is 
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to... . have read into it the law prior to its enactment, the 
value of codifying the law on the subject of negotiable instru- 
ments would be greatly impaired, if not destroyed, and the very 
object for which it was enacted will be frustrated.” (See also, 
Brophy Grocery Co. vs. Wilson, 45 Mont. 489; Bank vs. Miller, 
139 Wise. 126; Wisner vs. Bank, 220 Pa. St. 21; Wilson vs. 
Hendee, 74 N. J. L. 640.) 

That the courts must avoid refinements, see more particularly 
Whitcomb vs. Bank (123 Md. 612, 616). That they must not 
give way to provincialisms, and should look to other states’ deci- 
sions, see Vanderford vs. Bank (105 Md. 164, 168). In the 
various cases cited the courts observe the conflict which preceded 
the passage of the Negotiable Instruments Law, the uniform 
character of that law, and the necessity of preserving the initial 
uniformity. ‘To do this last, the courts, in many of the reports 
cited, swing away from rules they themselves had previously 
announced. 

The reader has without doubt remarked that the decisions 
quoted were made under the Negotiable Instruments Act, to 
which our section is foreign. I have intentionally expatiated 
upon these cases, for in them the action of the courts was volun- 
tary, voluntary in the sense that there was no positive inhibition 
against doing otherwise. In the sense that the courts could 
properly do anything else, their attitude was unavoidable. The 
intention to make the law concerning negotiable instruments was 
no less apparent from the work of the Conference of which the 
courts were bound to take judicial cognizance ( Rockfield vs. Bank, 
77 Ohio St. 311; Topeka vs. Gillett, 32 Kans. 431, 437), than 
it is from the Warehouse Receipts Act, for example, which pro- 
claims that work through the medium of our section. The inten- 
tion governs the courts in either event. My words are not to 
detract from the honor due the courts which have been so generous 
to the purpose of uniformity. Rather, from that magnanimity 
I wish to bring out the other point, that although our section 
must have the effects contended for in this subdivision of the 
thesis, yet, inasmuch as the Negotiable Instruments Law, which 
did not involve our section, was given such a construction, it is 
reasonable and natural to conclude that our section was intended 
to have an even greater result, now to be discussed. 
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2. The second principle of construction which our section lays 
down borders on the mandatory construction heretofore treated. 
Concisely, it may be stated as constraining the courts of one state 
to follow the decisions in other states, or reconcile them to its 
own ruling; or to follow decisions which, independently of stat- 
ute, have adopted the rules of the uniform laws. Since it has 
been proven that an unqualifiedly mandatory construction is bad, 
the foregoing statement of the rule must be subject to some 
restrictions. Thus, if the construction of another court would 
be unconstitutional here, our courts may take up the matter 
de novo. Only the decision of a highest tribunal is to bind our 
courts. That a doctrine laid down in some other state seems to 
our courts to be unsound is no adequate reason for refusing to 
follow it. To admit of the courts doing so, they must be able to 
add that it was the plain intention to accomplish some different 
result, or that the decision was against the weight of authority. 

Reference must now be made to three cases which are decisive 
precedents for the principle of limited compulsion. In Felt vs. 
Bush (126 Pac. 688), the court says: 

“As we view it, therefore, it is our plain duty to follow the 
numerous decisions that have passed directly upon the Negotiable 
Instruments Law, and have construed it in accordance with the 
majority rule.” 

If a court has gone to this extent without our section, surely 
courts should go as far with our provision! 

New Jersey has adopted the Uniform Sales Law. (Compiled 
Statutes of N. J., V. 4, p. 4465.) Our section, differing only in 
that it says that the act 
“shall be so interpreted and construed, if possible, as to 
effectuate ” 
its general purpose of uniformity, is Section 74 of that law. In 
Pope vs. Ferguson (87 N. J. L. 566), the court says: 

“ The primary purpose of the codification as expressed in its title 
was to make uniform the law concerning the sale of goods. Any 
construction of the statute, therefore, which would throw it out 
of harmony with the rules of law generally prevailing, relating to 
that subject, would be in direct violation of its expressed object. 
It is consequently necessary to ascertain whether there is any 
generally accepted rule existing in other jurisdictions. . . . . 
With these prefatory words, the court searches for the prevailing 
doctrine and, finding it, applies its rule. Our section is not 
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directly mentioned, but what assumption is more logical than that 
its prototype hovered in the court’s consciousness ? 

In Roland M. Baker Co. vs. Brown (214 Mass. 201), a question 
arose concerning bills of lading. The court states the former 
rule on the subject before it under the Massachusetts decisions. 
It then considers “ our Uniform Bills of Lading Act,” and utters 
these telling words: 

“The previous decisions of this court by which the defendants 
were protected . . . . have been abrogated and nullified by the 
statute. .... The case then must be governed by the decisions 
which either were made upon statutes resembling more or less 
closely the one which we are considering, or independently of 
statute have adopted the rule thereof instead of the one laid down 
in our former decisions.” 

The Massachusetts court immediately puts into practice the rule 
it has enunciated. Our self-same section is Section 52 of the 
Massachusetts Uniform Bills of Lading Act. (Ch. 214, Mass. 
Statutes of 1910.) It was under this act that the above decision 
was rendered. Was our section present in the court’s mind? No 
allusion was made to it, but assuredly the court had its spirit at 
heart. Although in neither of the last two cases is mention made 
of our section, it would scarcely be flattering to courts of such 
high authority as those of Massachusetts and New Jersey to 
therefrom conclude that both did not know our section, or that, 
knowing it, they gave it no thought. And even conceding such 
gross improbabilities, yet if two such tribunals have laid down 
our principle—and effectuated it—regardless of our section, it is 
patent that our section, which commands no more than what 
courts have voluntarily tendered, must necessarily be proper and 
enforcible. 

Approaching on principle the construction outlined, our juris- 
prudence affords a literal analogy to it. I mean the generally 
accepted doctrine that where a law taken from another state or 
country has previously received a settled construction from the 
highest court of that jurisdiction, such construction is deemed 
to have been adopted by the Legislature with the body of the 
statute. (Rhoads vs. Railroad, 227 Il!. 328; Turnpike vs. People, 
9 Barb. 161, 167.) This general rule, it has been said, will not 
be departed from except for the most cogent reasons (Stadler vs. 
Bank, 22 Mont. 190); and courts will enforce it although they 
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may feel that the construction in the original jurisdiction is un- 
reasonable. (Blaylock vs. Muskogee, 117 Fed. 125.) 

True, on the mere facts of the cases, some distinction is visible 
between this principle and the construction which now engages 
our attention. The rule just given is based upon a presumption 
of legislative knowledge of the former constructions. (Harden- 
burgh vs. Ray, 151 U. S. 112, 123.) A searching analysis, how- 
ever, shows that the facts may be reconciled in the great majority 
of cases. It is an incontrovertible fact, a truth which a reading 
of the uniform laws establishes, that the Conference has not 
soared into the misty realms of speculation or of theory. With 
few exceptions, it has been content to codify rules previously 
obtaining in some state or country. (Green Bag, V. 23, p. 619.) 
Since, where a statute with a fixed interpretation is adopted here, 
that interpretation is treated as binding, it may be presumed in 
this case, too, that the Legislature had knowledge of the decisions 
or statutes after which the uniform laws were moulded. I can 
descry no distinction between cases of decisions and of statutes 
upoa which a distinction can be predicated. 

This reasoning, it is seen, leaves unprovided for the few isolated 
cases where the Conference has brought forth new laws, and those 
instances in which the decisions are subsequent to the adoption of 
the uniform law. There is an explanation to this which not only 
includes all dissimilarities of facts, but goes to the essence of the 
whole problem—the undoubted fact that many tribunals have 
voluntarily accepted a rule whose result is identical with the one 
for which I strive, the compulsory following of decisions in other 
states. Inasmuch as courts have adopted this principle, it is a 
proper one. But if it is proper, its propriety does not vanish 
because a Legislature utilizes it. It follows that since the Legis- 
lature intended such an effect, and since such an effect is lawful, 
the courts must acknowledge it. I repeat, the very circumstance 
that courts have evolved such a doctrine wnder any facts compels 
them now to accept the same principle, even under slightly differ- 
ent conditions. 

I shall now synopsize what has been proven: The courts must 
found their decisions primarily on the uniform statutes. The 
most recalcitrant courts must obey the command of our section 
not to follow peculiar state rules in being before the adoption of 
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the uniform law. The presumption in favor of the former law 
is abolished as to the acts of the Conference. The cases in other 
states under the same act must be considered, even though the 
courts refuse to follow their holdings. Lastly (and quite separ- 
able from the preceding rules, and hence the former ones do not 
stand or fall by this one), on the basis of adjudicated cases under 
uniform laws, and because of long-established principles, courts 
must follow the decisions in other states, or conform their opinions 
to them, unless those decisions are unconstitutional here; or 
unless the doctrine they announce is unsound and against the 
plain intention of the statute, or unsound and against the weight 
of authority. 

There are two lines of argument which must be touched upon 
before this paper is closed. It might be advanced that, in the 
second sense, our section is unconstitutional, in that it gives to 
courts of other states a local recognition; in other words, that the 
Legislature is presuming to increase the judicial tribunals, con- 
trary to the Constitution of our state. But the courts of other 
states are not made our courts. Their decisions do not auto- 
matically become incorporated into our laws. Our own courts 
must still pass on the question, and determine whether the par- 
ticular case does not come within any of the exceptions noted, or 
whether it is not distinguishable on the facts. Besides, courts 
lave always looked to decisions in other states, and in some cases 
have even declared themselves bound to follow those decisions. 
It cannot possibly be urged that courts, in feeling constrained to 
follow the decisions of other sovereignties, were transporting to 
our jurisdiction the courts of those other states. 

The second contention possible is that our section is unconsti- 
tutional (also in the second sense that I have outlined in the 
main discussion), because it reduces the powers of our courts as 
ordained by our Constitution, and deprives them of their judicial 
discretion. This claim is of no avail since the courts have shown 
themselves ready to reduce those very same powers to the precise 
extent that the interpretation of our section would do. This is 
seen in the cases of statutes imported from other states which 
have received a settled construction in the original state; and also 
in the cases under the uniform laws. Now, since the impotency 
of the Legislature to encroach upon the judiciary is as strenuously 
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asserted in Massachusetts as in New York, it follows that, even 
granting the truth of this claim, the deprivation of powers is not 
such as permits declaring our section unconstitutional. The same 
reasoning holds in the case of the answer to the preceding argu- 
ment. (For attitude today of the New York courts, see Broderick, 
ete., Co. vs. McGrath, 81 Misc. 199, 201; Van Vliet vs. Kanter, 
139 App. Div. 603, 605.) 

These are the obligations which our novel section places upon 
the courts—obligations none the less binding because disobedi- 
ence to their mandates may be indulged in with impunity. 
Obligations are none the less obligations because courts may, for 
a time, ignore their tenor. Judicial obduracy in this matter can 
have only one result—the annihilation of that great principle of 
our federal Constitution which ordained distinct state and central 
sovereignties. Uniformity is inevitable in laws of interstate 
importance. If our courts, through carelessness or aloofness, 
persistently decline to do their share in perfecting uniformity by 
state action, the only alternative left will be to extend the federal 
jurisdiction to all questions of more than local concern, to the 
extermination of the larger portion of the states’ powers, and so 
to the grave reduction of the large authority which the state 
judiciary at present possesses. 
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Vice-Presidents. 

Hampton L. Carson, former Attorney-General of Pennsylvania, Phila- 
delphia, Pa. 

H. C. Stevens, M. D., Director of Psychopathic Laboratory, Uni- 
versity of Chicago, Chicago, IIl. 

Tuomas Morr OsporNne, Warden State Penitentiary, Ossining, N. Y. 
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Epwin M. Assorr, former member of Legislature; Chairman State 
Commission on Revision of Penal “Laws; 1027-28 Land Title 
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BRONSON WINTHROP, Attorney-at-law, 32 Liberty St., New York City. 
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Executive Board. 


Term expiring 1916: 
ArTHuR J. Topp, Professor of Sociology, University of Minnesota, 
Minneapolis, Minn. 
Wit11aM Heatty, Director of the Juvenile Psychopathic Institute, 
Chicago, III. 
EMMETT N. Parker, Justice of the Supreme Court of Washington, 
Olympia, Wash. 
EDWIN MULREADY, Commissioner of Probation, Court House, Boston, 
Mass. 
Term expiring 1917: 
C. B. Brrp, member of Wisconsin Bar, Wausau, Wis. 
EpwINn R. Keepy, Professor of Law, University of Pennsylvania, Phila- 
delphia, Pa. 
EpwaArD LINDSEY, member of the Pennsylvania State Legislature, 
Warren, Pa. 
Rosert J. STerReETtT, Asst. U. S. District Attorney, Philadelphia, Pa. 
Term expiring 1918: 
WILLIAM N. GEMMILL, Judge of the Municipal Court, Chicago, Il. 
H. E. Gopparp, Director of the Institute for Feeble Minded, Vineland, 
N. J. 
WILLIAM A. Wuite, M.D., Supt. of Government Hospital for Insane, 
Washington, D. C. 
KATHARINE B. Davis, Commissioner of Corrections, New York City. 
Ex-Officio. 
JoHN H. WicMmoreE, Dean of Law School, Northwestern University of 
Chicago, Ill. 
NATHAN WILLIAM MacCHEsNEy, Lawyer, Commissioner on Uniform 
State Laws; Chicago, III. 
JoHN B. Winstow, Chief Justice of Supreme Court of Wisconsin, 
Madison, Wisconsin. 
OrRIN N. Carter, Justice of the Supreme Court of Illinois, Chicago, 


Ill. 

Quincy A. Myers, ex-Justice of the Supreme Court of Indiana, Indian- 
apolis, Ind. 

Ropert RALstTon, Judge of the Court of Common Pleas, No. 5, Phila- 
delphia, Pa. 


FREDERICK B. Crosstey, Managing Director of the JourNAL: Librarian 
of the Elbert H. Gary Collection of Criminal Law and Crimi- 
nology, Northwestern University Law School, Chicago, III. 

Rosert H.'GAvutt, Managing Editor of the Journal of the Institute; 
Associate Professor of Psychology, Northwestern University, 
Chicago, Ill. 

SecTION or Minirary Law. 
President. 
CapTaIn Riptey McLean, Judge Advocate General of the United 
States Navy, Washington, D .C. 
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Secretary. 
Henry W. BALLANTINE, Professor of Law, University of Wisconsin, 
Madison, Wisconsin. 


First SESSION. 

The meeting was called to order at 10 A. M., Monday, August 
18, 1915, by President Robert Ralston, Judge of the Court of 
Common Pleas No. 5, of Philadelphia, Pennsylvania. The 
reports of the Secretary, Treasurer, and the Editors of the 
JOURNAL were read and approved. 

Mayor Samuel C. Park, of Salt Lake City, then addressed the 
meeting and extended to all the freedom of the city. 

President Ralston then read his annual address. 


(The address follows, on page 84.) 


Judge William N. Gemmill, of the Municipal Court of Chicago, 
read the report of Committee “A” on “ Employment and Com- 
pensation of Prisoners.” 


(The report follows, on page 103.) 


Considerable discussion followed in which Frank D. Eaman, 
member of the Prison Board of Michigan, and Justice Orrin N. 
Carter, of Illinois, participated, after which further consideration 
of the report was postponed until the afternoon session. 

A Nominating Committee was appointed, consisting of Nathan 
William MacChesney, of Chicago; Judge Frank H. Norcross, of 
Nevada, and Dr. William Brown Ewing, of Salt Lake City, Utah. 

Judge Robinson and Secretary Abbott urged the necessity for 
securing new members. , 

A motion was carried that separate committees be appointed 
to draft suitable memorials upon the lives of Dr. Henderson, of 
Chicago, and John Lisle, Esq., of Philadelphia, Pennsylvania, 
who had died during the past year. The President appointed 
Judge William N. Gemmill, of Chicago, as the committee on the 
memorial to Dr. Henderson, and William Draper Lewis, Esq., of 
Philadelphia, as the committee on the Lisle memorial. 

SEconD SESSION. 


The Institute met at 2 P. M. 
The report of Committee “ F ” on “ Indeterminate Sentence, 
Release on Parole and Pardon ” was presented by the Secretary 
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on behalf of Chairman Edward Lindsey, of Warren, Pa. It but 
supplemented work of the committee done in past years. 

Miss Grace Abbott, of Chicago, Ill., submitted a paper in lieu 
of a report from Committee “ G ” on “ Crime and Immigration.” 


(The paper follows, on page 116.) 


The report of Committee “ H ” on “ Sterilization of Criminals ” 
was made by Joel D. Hunter, of Chicago, Ill. 
(The report follows, on page 128.) 


Dean John H. Wigmore then submitted a brief report for 
Committee 2 on “ Translation of European Treatises on Criminal 
Science.” 

The report of Committee 3 on “ Criminal Statistics ” was not 
read, but on motion was ordered printed in the JourNAL. 

The discussion of the report of Committee “A” was again 
opened, in which Mr. Hildreth, of North Dakota; Mr. Wolfe, of 
Utah; Mr. Eaman, of Michigan; Mr. Alexander, of Utah; Mr. 
Abbott, of Pennsylvania; Mrs. Rachel W. Siegel, of Utah; Judge 
Gemmill, of Illinois, and Mr. Sanders, of Nevada, participated. 

The Secretary submitted invitations from San Francisco, Balti- 
_ more, St. Louis, and Columbus, Ohio, to hold our next annual 
meeting in their city. 

An invitation from Hon. Robert Lansing, Secretary of State, 
Washington, D. C., was presented, asking the Institute to send 
delegates to the Second Pan-American Scientific Congress, to be 
held under the auspices of the Government of the United States 
at Washington, D. C., from December 27, 1915, to January 8, 
1916. This was accepted, and the President was authorized to 
confer with the President-elect and name the delegates. 


THirD SESSION. 


The Institute met at 8.30 P. M. 

Mr. MacChesney, of Illinois, on behalf of the Executive Board 
asked for authority to devise new methods of administration for 
the Secretary’s office, and the JourNaL; also to regulate the 
business relations between the Institute and the Society of Mili- 
tary Law. This was granted. He also moved that the suggestion 
of President Ralston as set forth in his annual address, referring 
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to a uniform law on the sale of firearms, be referred to the Execu- 
tive Board with the request that they draft such a law, and 
consider the advisability of referring it to the Commissioners on 
Uniform State Laws. This was carried. 

Committee “ B” on “ Insanity and Criminal Responsibility ” 
presented a brief report requesting they be continued for another 
year. This request was granted. 

The Institute was then addressed by Hon. Hampton L. Carson, 
of Philadelphia, former Attorney-General of Pennsylvania, on 
“ A Sketch of the Early Development of English Criminal Law.” 

(The address follows, on page 135.) 


The report of the Committee on Nominations was submitted, 
adopted, and the officers elected, the Secretary casting the ballot. 

Judge Robinson, President, then briefly addressed the members, 
outlining a vigorous compaign for the ensuing year’s activities. 
Mr. Abbott, Pennsylvania, suggested a new committee to consider 
“The Relation of Drugs with Crime.” This was referred to the 
Executive Committee. 

Adjourned sine die. 

Epwin M. Apsort, 
Secretary. 


SECTION OF MILITARY LAW. 


The meeting was called to order at 2 P. M., Tuesday, August 
17, 1915, by Col. Robert Ralston, President of the Institute, who 
presided owing to the unavoidable detention of General Crowder 
in Washington, D. C., on official business. 

Col. Nathan William MacChesney, Judge-Advocate of the 
State of Illinois, then addressed the meeting on “ The Consti- 
tutional Questions Involved in Providing for Federal Use of 
State Militia, Particularly with Reference to Sections 38 and 38a 
of the Pending Militia Pay Bill.” 

The election of officers for the ensuing year was delegated to 
the Executive Board of the Institute. 

Adjourned sine die. 

EpwIin M. ABBorTT, 
Secretary pro tempore. 
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THE PRESIDENT’S ADDRESS. 
BY 
ROBERT RALSTON, 
JUDGE OF THE COURT OF COMMON PLEAS, PHILADELPHIA, 


The work which has been done by the institute in the past year 
appears in the reports of the committees, which will come up for 
discussion this morning. I would suggest that the appropriate 
committee consider the advisability of framing a law to regulate 
the sale of firearms in the different states. Many crimes are 
directly due to the habit which is common among certain citizens 
and aliens of carrying revolvers and other deadly weapons. Unless 
a uniform law on this subject is passed by the various states, the 
traffic in firearms cannot be regulated, because a person in a state 
where their sale is prohibited can purchase weapons in an adjoin- 
ing state. In New York there is such a statute, but men cross the 
river to Jersey City, buy their firearms, and return to New York. 
The committee of the institute might co-operate with the Com- 
missioners on Uniform State Laws for the purpose of drafting 
and securing the adoption of such legislation. 

In recent years probably no subject has been so much discussed 
by speakers at meetings of Bar Associations and by writers in law 
journals and other periodicals as the unsatisfactory administration 
of the criminal law in the United States. Some years ago Mr. 
Taft said: “ It is not too much to say that the administration of 
the criminal law in this country is a disgrace to our civilization.” 
This remark has since been frequently quoted with approval. 
When the statement was made Mr. Taft probably had in mind 
some of the notorious trials, which if they represented the usual 
methods pursued in this country would fully justify the state- 
ment. It must be remembered, however, that there are 48 states 
in the union, and if he meant that in each one of those states the 
administration of the criminal law is a disgrace to our civilization, 
the statement was entirely too broad. Indeed, if the conditions 
which he was referring to were carefully investigated, I believe it 
would be found that the administration of the criminal law is 
satisfactory in many of the states, and that it is in comparatively 
few of them that such a condition as he described exists. At least 
it is from comparatively few states that such complaints are heard. 
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Many criticisms of criminal procedure in the United States 
have been made, and many remedies suggested. It must be borne 
in mind that there is no one system of criminal procedure in this 
country, but that the practice varies greatly in different states. 
The matters which have been the principal subjects of criticism 
are the following: The quashing of indictments or granting of 
new trials on account of some disqualification of a grand juror, 
or some technical error in the indictment or at the trial; the 
great length of time consumed in selecting juries; the methods 
of examining expert witnesses; the constitutional prohibition 
against compelling the accused to testify, and the usual prohibi- 
tion against commenting upon his failure to testify; the abuse of 
their privileges by lawyers ; the methods of the judges in charging 
juries; the premature discharge of the jury before they have 
agreed ; delays by appeals and the taking of writs of habeas corpus. 

A number of writers and speakers, Mr. Taft among them, have 
commended the English system of trials, and while some have 
criticised the administration of the criminal law in England, 
none, so far as I know, have found fault with the system itself. 
A few years ago a committee of the institute investigated the 
method of procedure in England, and the result of their labors 
will be found in their reports which are published in the Journal 
of the institute. In considering the defects of the’ so-called 
American system, it may be useful to point out the methods pur- 
sued in England, so that we may determine whether fault is to be 
found with our system or the way in which it is administered. 

In some states the evidence heard by the grand jury is steno- 
graphically reported, and all matters relating to the formation of 
the grand jury, and the state of mind of the grand jurors may be 
inquired into, and if it is found that one of the grand jurors was 
in a state of mind which disqualified him to act as a trial juror, 
the indictment will be set aside. In England by the common law, 
a defendant had a right to challenge the array of grand or petit 
jurors, and to challenge a grand juror for cause, and I suppose this 
right still exists, although it is seldom if ever exercised. In 
Pennsylvania a defendant may challenge the array of grand or 
petit jurors, but must do so before he pleads. It is provided by 
the Act of February 21, 1814 (6 Sm. L. 111) that no verdict 
shall be set aside or judgment reversed for any defect in the sum- 
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moning or drawing of jurors, but a trial or a plea shall be a 
waiver of all such errors and defects. If the defendant before 
pleading shows good cause for quashing an array of petit jurors, 
the court has power to quash the array, issue a special venire and 
proceed with the trial. (Comm. vs. Shew, 8 Dist. Reps. 484.) A 
challenge of a grand juror for cause must be made before the 
indictment is found, and will not be regarded as a sufficient reason 
to quash the indictment. (Rolland vs. Comm., 82 Pa. 306; 
Comm. vs. Craig, 19 Pa. Sup. Ct. 81.) Consequently, unless 
there is substantial reason for challenging the array or a particu- 
lar grand juror, the defendant has little to gain by doing so. 
In the 14 years that I have been on the Bench I have never known 
a challenge to be made to a grand juror or any question to be 
raised on account of a defect in the summoning or empanelling of 
the grand jury. Many writers are of opinion that proceedings 
should be begun by information instead of indictment. An infor- 
mation filed after a defendant has had a preliminary hearing 
before a magistrate and has been held for court would in ordinary 
times probably not result in any injustice. The duties of a grand 
jury consist in passing upon bills of indictment, many of which it 
ignores because there is not sufficient evidence to warrant the 
prosecution. It also visits the various institutions of the county, 
and since many grand jurors are summoned in the course of a 
year (there being in Philadelphia a new grand jury each month), 
many citizens are brought into contact with the courts and thereby 
acquire more or less knowledge of the practical administration of 
justice. There is always a possibility that a situation may arise 
when a grand jury would be most useful, and were it to be 
abolished there would be nothing to take its place. For instance, 
if we imagine a prosecution against persons powerful in the com- 
munity, by reason of wealth or political influence, it might be 
impossible to induce a district attorney friendly to them to pre- 
sent an information against them, indeed there might be no other 
way of bringing them to justice than by the finding of a bill of 
indictment by a grand jury. On the other hand, if the same 
powerful iziterests were desirous of prosecuting and ruining citi- 
zens who had ventured to oppose them, a magistrate could be 
found who would hold them for court, and the district attorney 
would present informations against them which a grand jury, if 
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they were presented to them in the form of indictments, would 
ignore. I can see no great advantage in doing away with the 
grand jury, and I can imagine cases where it might be of the 
greatest value. 

It is not unusual even at the present day to hear a verdict 
and judgment being set aside on account of some technical error 
in the indictment, although admittedly the prisoner has had a 
fair trial and has been convicted on evidence which leaves no 
doubt whatever of his guilt. When we had a seeming absurdity 
in the common law, if we look further into the matter we usually 
discover that it was not due to a lack of common sense on the part 
of the judges, but that it was adopted for some purpose which 
seemed suflicient at the time. The reasons for hair-splitting 
technicalities in criminal procedure arose from the humanity of 
the judges who were disposed to hold the Crown to the strictest 
rules in order to avoid the punishment of death which followed 
almost every conviction of felony. Thus, where the testimony 
showed that the prisoner aimed his gun at a bird and fired, and 
the bird dropped, upon its being suggested to the jury that no 
one saw the shot hit the bird, and that it might have died of fright. 
the prisoner was acquitted. So, on a trial for larceny, although 
it appeared that the watch stolen was worth many guineas, the 
judge isntructed the jury to fix its value at less than a shilling. 
Nothing could apparently be more absurd than these rulings, and 
yet the judges who tried those cases were not fools; they simply 
would not, if they could avoid it, send a man to his death for kill- 
ing a bird or stealing a watch. But the punishments for crime 
have been ameliorated and technicalities have long since served 
their purpose. ‘l'oday lawyers and laymen are shocked when they 
hear that an appellate court has set aside a conviction on the 
ground that a meaningless word or even a letter has been omitted 
from an indictment, or that the indictment is defective for some 
other equally technical reason. Many instances of such reversals 
may be found in numerous articles in the Journal of the institute. 
I will mention only a few cases. 

In Goodlove vs. State, 92 N. E. 491 (1910), the indictment 
charged the accused with having killed one “ Percy Stuckey, alias 
Frank McCormick”; the evidence showed that the defendant 
killed a person commonly known as Frank McCormick, but it was 
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not shown that the Frank McCormick who was killed and Percy 
Stuckey were one and the same person. The Superior Court of 
Ohio held that this was a fatal variance. 

In Grantham vs. State, 129 S. W. 839 (1910), the defendant 
was charged with burglary of a certain house occupied by six per- 
sons named in the indictment. The proof showed that the house 
was occupied by the first five persons named but not by the sixth. 
The Court of Criminal Appeals of Texas set the verdict aside on 
account of this variance. The same court set aside a trial because 
the indictment concluded with the words “against peace and 
dignity of State,” omitting the word “the” which should have 
immediately preceded the word “ State.” (Thompson vs. State, 
15 Texas App. 39 (1883).) 

In State vs. Campbell, 210 Missouri Reports 202 (at page 
226) (1907), where there was a similar omission, the Supreme 
Court of Missouri in a very long and learned opinion followed the 
ruling of the Texas court and said: “It is not a satisfactory 
solution of this proposition to say we know what was intended or 
meant by the conclusion in the case at Bar, or that it was a mere 
matter of form. The proposition confronting us is not what the 
pleader meant to say, but what did he say, and do the terms used 
in concluding the indictment in this case substantially conform 
to the requirements prescribed by the Constitution? .... In 
our opinion the conclusion prescribed by the Constitution of this 
state is not only one of form, but as well one of substance.” 

In State vs. Woodward, 191 Missouri 617 (at page 630) 
(1905), the court said: “The charge in this information may 
thus be briefly stated: ‘ That the defendant unlawfully, willfully, 
feloniously, premeditatedly, on purpose and of his malice afore- 
thought, did strike and beat him, the said Ed. Peaigo, at and upon 
the right side of the head of him, the said Ed. Pedigo, with the 
club aforesaid, and inflicting and giving to him, the said Ed. 
Pedigo, in and on the right side of the head of him, the said Kd. 
Pedigo, one mortal wound,’ ete. We might stop here to inquire 
with what instrument was the mortal wound given. It correctly 
charges the manner of the assault by striking and beating the said 
Ed. Pedigo at and upon the right side of his head with the club 
aforesaid; then follows the charge, connected by the conjunction 
‘and,’ inflicting and giving to said Pedigo one mortal wound. It 
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is left to conjecture under the form of this charge whether the 
mortal wound was inflicted and given by the club, or whether, in 
addition to beating and striking him with the club aforesaid, he 
also, by some other means, inflicted and gave the mortal wound. 
If we were permitted to indulge in presumptions it might be said 
that the infliction and giving of the mortal wound charged in this 
information was the result of the use of the club in the manner 
alleged, but under the well-settled rules of law in respect to plead- 
ing in criminal cases, this cannot be done.” After further reason- 
ing of the same general character the court concluded that the 
information was fatally defective and the judgment was reversed. 

These decisions were made notwithstanding the fact that a 
statute of Missouri provides that no indictment shali be deemed 
invalid, nor shall a trial or judgment be stayed. or altered for any 
defect or imperfection which did not tend to prejudice the rights 
of the defendant upon the merits. In spite of a similar statute 
the Supreme Court of California set aside a trial because the 
letter “n” was omitted from the word “ larceny ” in an indict- 
ment (People vs. St. Clair, 55 Cal. 524; 56 Cal. 406 (1880) ; 
and in another case an indictment charging that “ Lee Look” 
had murdered “ Lee Wing,” was held insufficient because it did 
not aver that Lee Wing was a human being. (People vs. Lee 
Look, 137 Cal. 590 (1902).) 

3y the common law in an indictment for murder it was neces- 
sary to set forth particularly the manner of the killing and the 
means by which it was effected. In Rex. vs. Kelly, 1 Mood. C. 
Cas. 113 (1825), the indictment charged that the prisoner struck 
the deceased with a piece of brick. On the trial it appeared that 
he struck with his fist, and that the deceased fell upon a piece of 
brick which caused his death: Held, that the cause of death had 
not been correctly stated, and the prisoner was discharged. In 
Rex vs. Martin, 5 C. & P. 128, the indictment charged that the 
wound was inflicted by a blow with a hammer, held in the prison- 
er’s hand, and it appeared that the injury might have resulted 
from a fall against the lock of a door: Held, that if the death 
was occasioned by a fall against the lock of a door produced by the 
act of the defendant, the indictment was not sufficient. In Rex. 
vs. Hughes, 5 C. & P. 126 (1832), the indictment charged an 
attempt to murder by shooting with a pistol loaded with a leaden 
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bullet. No evidence was produced to actually prove that the pistol 
was loaded with a leaden bullet: Held, that the indictment was 
not sufficiently proved and the defendant was acquitted. 

To remedy this condition of the law the Statute 14 and 15 
Victoria, Chap. 100 (August 7, 1851), was passed, which recited 
as follows: “ Whereas offenders frequently escape conviction on 
their trials by reason of the technical strictness of criminal pro- 
ceedings in matters not material to the merits of the case: And 
whereas such technical strictness may safely be relaxed in many 
instances, so as to ensure the punishment of the guilty without 
depriving the accused of any just means of defence: And whereas 
a failure of justice often takes place on the trial of persons charged 
with felony and misdemeanor by reason of variances between the 
statement in the indictment on which the trial is had and the proof 
of names, dates, matters, and circumstances therein mentioned, 
not material to the merits of the case, and by the misstatement 
whereof the person on trial cannot have been prejudiced in his 
‘defence.’” It then enacted that the court might amend such 
variances and that every objection to any indictment for any 
formal defect apparent on its face should be taken by demurrer 
or motion to quash before the jury was sworn and not afterward. 

In Pennsylvania the commissioners to revise the Penal Code in 
their report said: “The history of criminal administration 
abounds with instances in which the guilty have escaped by reason 
of the apparently unreasonable nicety required in indictments 
. . . . The reason which led to the adoption of these technical 
niceties has ceased and with the cessation of the reason the techni- 
calities themselves should be expunged from our system.” The 
act which they recommended was passed in 1860 and provided 
among other things, as follows: Every indictment shall be deemed 
and adjudged sufficient which charges the crime substantially in 
the language of the act of assembly prohibiting the crime, if such 
there be, or if at common law, so plainly that the nature of the 
charge may be easily understood by the jury; every objection to 
an indictment for any formal defect, apparent on the face thereof, 
shall be taken by demurrer or motion to quash, before the jury is 
sworn, and not afterward, and every court before whom any such 
objection shall be taken for any formal defect may, if it be thought 
necessary, cause the indictment to be forthwith amended; if on 
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the trial there shall appear to be a variance between the indict- 
ment and the proof, if the court shall consider such variance not 
material to the merits of the case, it may order the indictment to 
be amended; in any indictment for murder or manslaughter it 
shall not be necessary to set forth the manner in which, or the 
means by which the death of the deceased was caused, but it shall 
be sufficient in every indictment for murder to charge that the 
defendant did feloniously, willfully, and of his malice afore- 
thought, kill and murder the deceased. 

In Comm. vs. Tassone, 246 Pa. 543, the indictment charged 
that the crime was committed on October 31, 1914. On Aprii 
27, 1914, six days after the prisoner had been convicted of murder 
of the first degree, his counsel moved in arrest of judgment on the 
ground that the indictment on which he had been found guilty 
charged the offense as having been committed more than six 
months after the trial. On May 20, 1914, on motion of the Dis- 
trict Attorney the court permitted the indictment to be amended 
by changing the date to October 31, 1913. The Supreme Court 
held that the amendment was proper. 

These and other provisions of the Pennsylvania Act of 1860 are 
substantially the same as those of the English Statute of 14 and 
15 Victoria, Chap. 100. Thus in England and Pennsylvania tech- 
nical objections to indictments were practically abolished. Since 
such objections must be made before trial, and if sustained, result 
merely in an amendment of the indictment, little or nothing is 
gained by raising them. 

One of our committees has prepared an elaborate draft of a 
statute upon this subject which was approved by the institute at 
its last meeting. This draft contains 41 sections, and will prob- 
ably cover any questions which are likely to be raised. It also 
provides for simplicity in indictments. In my own opinion it does 
not make much difference whether indictments are drawn in the 
quaint language of long ago, or in concise and simple words, so 
long as they clearly indicate what the charge against the defend- 
ant is. The real remedy for the evil of technicalities will be found 
in statutes similar to those of England and Pennsylvania, pro- 
viding that all objections to an indictment must be made before 
trial, and the indictment amended, if the judge before whom the 
question is raised deems it necessary. It might also be a good 
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idea to further provide that no exception to, or appeal from, the 
ruling of the judge passing upon the sufficiency of the indict- 
ment should be allowed. Such a statute would be advisable 
because lawyers will not raise technical questions if they know 
they can gain nothing by so doing, and when a judge pronounces 
an indictment we may rest assured that if he has made a technical 
mistake it is of such a character that it cannot prejudice the 
defendant in the slightest degree; while on the other hand, if he 
regards an indictment as technically defective he will order it te 
be amended. 

Judgments are also reversed for errors and omissions in the 
record, which one would suppose might easily be corrected without 
sending the case back for another trial. For example, in Crain 
vs. United States, 162 U. S. 625, the record set forth an indict- 
ment, the appearance of the accused, the selection of a jury, a trial 
by the jury, and the finding of their verdict, but did not show 
that the accused was ever formally arraigned, or that he pleaded 
to the indictment. The Supreme Court of the United States set 
the conviction aside in a very long and elaborate opinion in which 
it cited a number of early English authorities on the importance 
of arraigning the prisoner, and his pleading, and wound up by 
saying: “ It were better that he should escape altogether than that 
the court should sustain a judgment of conviction of an infamous 
crime where the record does not clearly show that there was a valid 
trial.” 

The importance of an arraignment in early days was owing to 
the fact that when trial by jury was beginning to supersede the 
more ancient trial by ordeal, the judges were not sure that they 
had the right to try a man by a jury unless he consented to it ; con- 
sequently a prisoner having pleaded not guilty was always asked 
how he would be tried, to which he replied, “ By God and by my 
country,” a form which is observed to this day in Pennsylvania. 
As a prisoner could not be tried unless he “ put himself upon the 
country,” as it was called, it followed that if he remained mute or 
refused to plead, he could not be convicted, and consequently his 
estates could not be forfeited to the Crown. Some prisoners tried 
the experiment of not pleading, and in consequence a statute was 
passed in 1275 which provided that when a person refused to 
plead, he should be sent to the prison “ forte et dure,” which 
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meant that he should be imprisoned until he starved to death. 
This was subsequently transformed into 'the “ peine forte et dure,” 
by which if a man refused to plead he was laid upon his back and’ 
weight of iron set upon his body as great as he could bear, and’ 
greater, and he was given only bread and water on alternate days 
until he died. 

In 1658 Major Strangeways refused to plead and made no’ 
éécret of the reason, namely, that his lands would be preserved for 
his heirs. A portion of the mass of iron and stone laid upon him’ 
was placed anglewise over his heart, and when it was discovered 
that the weight was insufficient to crush the life out of him, the 
attendants added the weight of their own bodies. This scene 
lasted eight or ten minutes. When it was over the bruised and 
mangled body was exposed to the public gaze. (Pike, History of 
Crime, Vol. II, 194, 195.) This punishment was abolished by 
statute, 12 George III, Chap. 20 (1772). In Pennsylvania the 
Act. of 1791 provides that when persons refuse to plead, a plea of 
“not guilty” shall be entered upon the record, and I presume 
the law in other states is the same. Consequently where a trial 
has taken place, and the defendant has been fairly convicted his 
interests cannot be prejudiced by amending the record so as to 
state that he pleaded “ not guilty,” whether in fact he did so or 
not, sinee if he had not pleaded the trial court would have entered 
that plea for him. 

No doubt such decisions as those mentioned have done much 
to bring the administration of the criminal law into disrepute. 
and the members of the institute ought to do all in their power to 
procure the passage of legislation in states where it is necessary 
which will effectively do away with such technicalities. 

On the very threshold of the trial we are met with the serious 
criticism that too much time is consumed in selecting a jury. In 
the cases of Neil Brown, Gilhooley and Shea, tried in Chicago, it 
took three, nine and a half, and thirteen and a half weeks, respect- 
ively, to select a jury. In the case of Calhoun in California, it 
took ninety-one days, and other instances of similar delays might 
readily be mentioned. (Journal, Vol. I, 531.) To remedy this 
evil it has been suggested that counsel be required to finish the 
examination of a juror within a certain number of minutes—say 
five—and that they shall ask only certain questions. This would 
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probably not be a practical or satisfactory solution of the ditfi- 
culty. Indeed, the matter is one which it will be very difficult to 
regulate by statute. In England the prisoner has the right of 
challenge, but it is rarely exercised. In Pennsylvania a juror is 
seldom challenged except in trials for murder, in which the Com- 
monwealth and the prisoner are each allowed twenty peremptory 
challenges. The jurors are usually examined on their voir dire to 
discover if there is good cause for challenge; for instance, the 
counsel for the Commonwealth inquires whether or not the juror 
has conscientious scruples agaisnt capital punishment which 
would prevent his rendering a verdict of murder in the first 
degree, whether he knows the prisoner or any of his family, and 
similar questions. Counsel for the prisoner asks whether or not 
the juror has read or heard about the case, and has formed an 
opinion. . If the juror says he has an opinion which, however, he 
can disregard, and try the case on the evidence alone, his opinion 
is no ground for challenge. In some states such an opinion is 
held to be good cause for challenge. In Pennsylvania it seldom 
takes more than a few hours, rarely more than a day, to select a 
jury in a murder case. The great length of time consumed in 
some trials is due to the latitude in asking questions allowed 
counsel. The examination and cross-examination of jurors 
should be controlled by the trial judge in the exercise of his dis- 
cretion, and his rulings should not be reversed on appeal except 
for manifest error in overruling a challenge for cause by the pris- 
oner. Unless the trial judge has this power and exercises it 
firmly, the delay in the selection of juries is likely to continue to 
be a blot upon the administration of justice. 

Another cause of criticism is the manner of examining expert 
witnesses. The hypothetical question, taking hours or days to 
read, is sheer nonsense, and should not be permitted by the trial 
judge, who should control the examination of the witnesses, and 
see that it is conducted reasonably and sensibly. Where an expert 
witness has been present throughout the trial, and has heard 
all the testimony, he can be asked his opinion of the prisoner’s 
mental condition, assuming the testimony to be true. Where 
insanity is set up as a defense, much difficulty would be avoided 
if the trial judge would bear in mind that after all the question 
to be decided is not whether the prisoner is insane from a medica! 

















Criminal Law and Criminology 95 





point of view, but whether he is responsible according to legal 
standards. A man may be insane in the opinion of doctors, and 
yet, if he knew what he was doing, and its consequences, and that 
his act was punishable by law, he is responsible whether he is 
insane or not. Some persons have even gone so far as to urge 
that the defence of insanity be abolished, because, they say, an 
insane man who has committed a murder is likely to do it again if 
he has a chance, and for the protection of society he should be 
executed or imprisoned for life. Some writers have suggested 
that instead of the verdict usual in this country of “ not guilty, 
on the ground of insanity,” it would be better to substitute the 
English verdict “guilty but insane,’ and thereby avoid the 
scandals which have been brought about by prisoners who have 
been acquitted on the ground of insanity constantly taking out 
writs of habeas corpus, claiming that they have been restored to 
reason. 

Very valuable work upon the important subject of insanity 
and responsibility for crime has been done by a committee of the 
institute, and a statute has been drafted embodying its ideas and 
recommendations. 

Some critics would do away with the immunity from testifying 
which the accused now enjoys under the Constitution of the 
United States and the constitutions of the different states; others 
would not go so far as this, but would permit the prosecuting 
attorney to comment upon the prisoner’s failure to testify and 
ask the jury to draw inferences of guilt therefrom. An amend- 
ment to the Constitution of Ohio adopted September 3, 1912, 
provides that the failure of the accused to testify may be con- 
sidered hy the court and jury and may be made the subject of 
comment by counsel. (Journal, Vol. ILI, 925.) We cannot com- 
pel the accused to give evidence against himself without funda- 
mentally changing our whole system of criminal procedure. In 
all likelihood the people of this country are not yet prepared to 
give up the present system and adopt that of the continental 
countries. In order to attain speedy and certain justice it is not 
necessary to abandon the principle that the commonwealth must 
prove the accused guilty beyond a reasonable doubt, that is, such 
a doubt as makes a juror conscientiously hesitate to pronounce 
him guilty. If the evidence of the prosecution proves that the 
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prisoner is guilty it is not necessary to comment on his failure to 
testify ; if it does not prove it no comment can supply the defi- 
ciency. If jurors choose to draw an inference of guilt from a 
failure to testify there is nothing to prevent their doing so, and it 
is probable that it always produces an unfavorable impression 
upon them since every juryman must wonder why the prisoner 
does not avail himself of the opportunity to deny the accusations 
against him. From my own experience I am of opinion that no 
comment upon the prisoner’s failure to testify and no allusion 
thereto by counsel or the court should be permitted. I think it 
is better that the prisoner should be onvicted on evidence and 
not on inference. Such comment is not permitted in England. 

Sometimes in criminal trials a great deal of time is wasted by 
reason of the methods employed by counsel. Lawyers occasionally 
wander far from the issue in cross-examining witnesses, make 
long speeches in arguing upon the admission or rejection of testi- 
mony, make objectionable and improper statements to the jury 
and enter into verbal tilts with their opponents. These are mat- 
ters which cannot be corrected by legislation. They do not occur 
in English trials for two reasons: First, because the judge would 
not permit it, and second, because such conduct would subject the 
barrister to the criticism and disapproval of the Bar. In England 
and in Pennsylvania, where the English system has always pre- 
vailed, the trial judge has ample power to keep the examination 
and cross-examination of witnesses within proper bounds, and to 
compel lawyers to observe the amenities of the profession. There 
are a few reported decisions in which new trials have been granted 
on account of the remarks of an over-zealous district attorney, 
but such instances are rare. The members of the Bar can be 
trusted to observe the traditions of the profession, and ‘if in the 
excitement of a trial they momentarily forget themselves a word 
from the judge is usually sufficient to produce the desired result ; 
if it does not, he has power to commit them for contempt, or to 
suspend them from practice or even to disbar them. 

Probably no legislation that has been passed has done more to 
bring discredit upon criminal trials than those statutes which 
have restricted the powers of the trial judge in charging the jury. 
In some states he is not permitted to comment on the testimony, 
in others he must reduce his charge to writing and give it to 
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counsel before they begin their arguments, in others counsel may 
write out a charge, and if it is correct in law, the judge must read 
it to the jury. So also the practice very generally prevails of sub- 
mitting a great many points to the trial judge which he must 
affirm and read to the jury or refuse. In some states points are 
handed up by both sides; in Pennsylvania they are submitted by 
the prisoner’s counsel only. These points often contain state- 
ments of the law which are obviously correct, and which the trial 
judge has fully covered in his charge. They also frequently con- 
sist of long quotations from Supreme Court opinions, and some- 
times are framed very adroitly, not for the purpose of instructing 
the jury, but with the expectation that they will be overruled by 
the trial judge and furnish a ground for reversal in the appellate 
court. After concluding his charge to the jury, one of our dis- 
tinguished judges said: “I now have rather a difficult duty to 
perform. Thirty-three points have been presented to me, con- 
taining a statement of the law of murder in a great variety of 
forms, almost like the shifting of the kaleidoscope which, though 
the beads are the same, at each turn, presents a different aspect, 
and where it is rather difficult to know precisely or to recollect 
what the impression is.” (Judge Hare in Commonwealth vs. 
McManus, 28 W. N. C. 504.) When the trial judge does read the 
points it is safe to say that the majority of the jurors do not 
understand them. I venture to assert that if the jury were com- 
posed of twelve members of the Bar, even of lawyers familiar 
with criminal practice, they would not be able to comprehend the 
subtle distinctions between the different points, and would not 
understand their application to the facts of the case. In short, 
such points are mere traps to catch the trial judge in error. 
Nothing can be more absurd than to grant a new trial because of 
the refusal of a point when the trial judge has said in his charge 
everything that is necessary and proper to be said. In my opin- 
ion no exception to or appeal from the refusal of a trial judge to 
affirm a point should be permitted. If the charge is correct and 
fully covers the case, it is sufficient; if it is incorrect, or if mate- 
rial matters which it should contain have been omitted, it should 
be reversed. As it is, judges in delivering their charges not 
infrequently seem to have the Supreme Court more in mind than 
the jury, and charge for the purpose of being affirmed, without 
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much regard to whether or not they convey to the jury a clear 
understanding of the law. A charge may be absolutely correct in 
point of law, and yet impart little, if any, real information to a 
jury. In England, the trial judge not only states the law, but 
also reviews the evidence and sometimes expresses his opinion 
of its effect. In Pennsylvania the system is the same; there are 
no statutes restraining or controlling the actions of the trial 
judge ; it is his duty to sum up the evidence on both sides fairly 
and impartially, commenting upon its strong and weak points, 
pointing out the reasons which witnesses may have for telling what 
is false, and comparing their opportunities for observation. He 
frequently instructs the jury to acquit a defendant, and does not 
hesitate to express an opinion upon the facts if in his judgment 
the case requires it. In Commonwealth vs. Orr, 138 Pa. 283, 
the Supreme Court in considering a charge said: “ We find in 
some instances the expression of a decided opinion upon the facts, 
but in no case was there an interference with the province of the 
jury. We have said in repeated instances that it is not error for 
a judge to express his opinion upon the facts if done fairly; nay 
more, that it may be his duty to do so in some cases, provided he 
does not give a binding direction or interfere with the power of 
the jury.” In Commonwealth vs. VanHorn, 188 Pa. 164, the 
same court said: “That a trial judge should abstain from com- 
ments on the testimony in such a case as this, could not possiblv 
be expected. It would be a violation of his plain duty if he did.” 
A judge should sum up in simple colloquial language and apply 
the law to the facts so that the jury can understand him. In a 
civil action to recover negligence a judge will often say: “If you 
find that the plaintiff attempted to get off the car while it was in 
motion, he cannot recover.” That conveys a more definite idea 
to the mind of a juryman than if he should say: “ If the plaintiff 
was guilty of contributory negligence he cannot recover.” So in 
a trial for murder the jury can better understand a trial judge 
who says: “If you find that the prisoner shot the deceased in the 
manner described by the witnesses, he is guilty of murder,” than 
if he were to tell them that murder is the unlawful killing of 
another with malice aforethought. 

The duties of a trial judge are well stated by Baron Bramwell, 
who, in his examination before the Homicide Law Amendment 
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Committee, upon being asked if he did not think the definitions 
in the act under consideration were confusing, said : 

“] think a judge who knows his business never troubles the 
jury with needless definitions, but he deals with the particular 
case before him, and says, for instance, in the case which | have 
put: ‘The first question that you have to consider is: (forgive ~ 
a sort of model summing up) did the man die of the injuries 
which he received? The doctors prove he did. The next question 
is, did the prisoner commit them? As to which the evidence is 
so and so. Now you have to consider, if you are of opinion that 
he is, at least, guilty of having killed him, whether it is murder ; 
and that depends upon the extent of the blows, and the place they 
were directed to. If you think he intended to kill him, and did. 
it matters not what means he used; but suppose he did not intend 
it, you must consider whether the means used were likely to do it.’ 
If you observe, in that case you lay down no definition ; you assume 
that the jury and you both know what the law is; or you tell them 
what the law is in that particular case. I frankly confess that if 
I had to give to the jury a definition, ‘ First of all, gentlemen, I 
have to tell you what homicide is, and then what criminal homi- 
cide is, and then what is not criminal homicide, I expect the jury 
would be utterly bewildered. It is my duty, as a judge, to inform 
myself of the meaning of the act, and not to trouble the jury 
with a definition, except so far as necessary.” 

Under the system which has been developed in England in the 
course of hundreds of years, and has always been the practice in 
Pennsylvania, a trial is not by jury and lawyers, in which the 
judge is a mere bump on a log, as he has been described to be, with 
no more power than a moderator of a religious assembly, but it is 
a trial by judge and jury, in which the judge is an important and 
powerful factor. I do not believe it is possible for a jury to 
acquire the same understanding of a case from written instruc- 
tions that they get from an oral charge. It seems to me that it 
would be wise to restore to the judges the power that has been 
taken from them by statute. It might also be advisable to impress 
upon trial judges the idea that the purpose of the charge is to give 
actual instruction to the jury and not merely to make a statc- 
ment of the law which will stand the scrutiny of the appellate 
court. I think it will be found that those states in which the 
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powers of the trial judge have been curtailed are the ones in which 
there exists the greatest dissatisfaction with the administration 
of the criminal law. 

Some persons advocate a verdict by a majority or three- 
quarters vote of the jury, except in murder cases. My experience 
has not indicated that such a change is necessary, or that it would 
be an improvement. Jurors seem generally to agree in cases 
where they ought to convict. In some states a jury is discharged 
if they do not reach an agreement within twenty-four hours. In 
trials for homicide, especially where the case has been exploited 
in the newspapers, jurors will stand out and not come to an 
agreement if they know that they will be discharged in a com- 
paratively short time. In Pennsylvania the jurors are kept 
together until they agree, and are not discharged until it is evi- 
dent that an agreement is impossible. If they are discharged the 
prisoner cannot be tried again. 

One great source of delay, and one which can be remedied by 
legislation, is the time consumed by appeals. In many states 
appeals are permitted at any time within three or six months or 
even longer. If an appeal is to be taken, there is no reason why 
it should not be perfected within ten days after sentence is pro- 
nounced. A simple form of notice of appeal should be adopted 
instead of the issuance by the Appellate Court of writs of error or 
certiorari, commanding the court below to send up the record. 
Formal bills of exception should be abolished. The English 
Court of Criminal Appeal, established in 1907, is composed of the 
Lord Chief Justice and all the judges of the King’s Bench Divi- 
sion, of whom three constitute a quorum. The decisions of this 
court are rendered promptly, and the cases are finally disposed 
of long before an appeal would be even begun in this country. It 
will be observed that the court is composed of judges of the King’s 
Bench Division who attend to the business of the Court of 
Criminal Appeal in addition to their other work. If our appellate 
courts would hear criminal appeals separate from civil appeals, or 
delegate, say three of their number to hear them, and decide them 
before taking up civil business, the judges could for the time being 
give their entire attention to criminal cases, and doubtless dispose 
of them promptly. The printing of the record and the testimony 
might be dispensed with. It is no doubt a convenience to have 








~— 
Pash 





eA RUONEIE Cr 





Criminal Law and Criminology 101 





everything in print, but the practice entails great expense and 
delay, and much is printed which is never looked at by the judges 
of the Appellate Court. A great deal of time and expense would 
be saved, and appeals simplified, if the original record and type- 
written copy of the testimony and charge of the court were handed 
in to the Appellate Court. The trial judge always has a copy of 
the testimony and charge which might be sent with the official 
copy, and after the argument the District Attorney could lend his 
copy to the court. There is altogether too much formality and 
delay in the taking of appeals, and the whole practice should be 
greatly simplified. 

It seems impossible to cure by statute the evil of having cases 
reversed for technical or immaterial errors. Such decisions are 
common in states where acts have been passed providing that no 
case shall be reversed unless the error complained of has preju- 
diced the substantial rights of the defendant. The courts have 
regarded every error as material, and consequently the statutes 
have had little effect. As I have said before, in my opinion, no 
appeal should be allowed from the decision of a judge refusing to 
quash an indictment. 

After a case has gone through the almost interminable delays 
in the courts, it is by no means ended. Applications for pardon 
have become as much a part of routine procedure as appeals to 
the Supreme Court. Those whose duty it is to fix a day for exe- 
cution often postpone it for a long time, and those who exercise 
the pardoning power frequently grant reprieves and put it off 
still further. In some states the Governor can pardon only upon 
the recommendation of a board of pardons, but these boards fall 
into the habit of passing upon the propriety of the conviction 
instead of exercising their proper function of granting clemency, 
and interminable delay and uncertainty in the execution of the 
sentence of the court result from the unauthorized assumption of 
judicial powers. Ifa man is to be hung or electrocuted, it is bet- 
ter that it should be done promptly, not only on account of its 
effect upon the community, but also because it is more humane. 
It seems cold-blooded and cruel to keep a man in prison for two 
or three years and then, after he has adjusted his life to his new 
surroundings, put him to death. It would be better on all 
accounts to execute him a short time after conviction, if he is 
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to be executed at all. Great scandals have resulted from an abuse 
of the pardoning power, and it is difficult to see how they can be 
prevented by legislation. 

Many of the matters which I have mentioned are under consid- 
eration by committees of the institute. It must be borne in mind, 
that while much can be accomplished by legislation, nevertheless 
no statute can be devised by which a criminal trial can be con- 
ducted automatically. No substitute can be found to take the 
place of the learning and training of the Bar and Bench, influ- 
enced and guided by the honorable traditions of the profession. 

The institute has done most valuable work. Its committees are 
studying and investigating the causes of crime, the methods by 
which it may be prevented or reduced, reforms in criminal pro- 
cedure, the treatment of criminals, and many other kindred sub- 
jects, and the results of their labors are presented to the institute 
in the form of drafts of statutes prepared with great care after 
mature consideration and reflection. Members are kept fully 
informed upon these subjects by the Journal, the official publica- 
tion of the institute, which publishes the latest decisions of the 
courts, reveiws of current literature, and by discussion and criti- 
cism arouses and maintains an interest in these subjects and exerts 
a great educational influence. 
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EMPLOYMENT AND COMPENSATION OF PRISONERS. 
REPORT OF COMMITTEE “A” OF THE INSTITUTE.’ 


BY 
WILLIAM N. GEMMILL, 
CHAIRMAN. 


The most serious objection to the compensation of prisoners is 
the fact that most of our prisons are not self-supporting, and there 
are no net earnings to be distributed, either to the prisoners or to 
their dependent families. 

Nearly one-half the states, within recent years, have enacted 
laws providing for the payment of some part of the earnings of 
prisoners either to themselves or to their dependent families. In 
most cases these laws have remained inoperative, mainly because 
there was not a sufficient sentiment back of them to insure their 
enforcement. Although these laws were enacted apparently in 
response to public demand, yet in many cases no effort has been 
made by either the executive or legislative authorities to put them 
into operation. 

The maintenance of our prisons already entails a heavy financial 
burden, which the law-abiding people of the community must 
carry, and it is argued that this burden should not be increased 
by levying additional taxes, either to support criminals after they 
leave the prison, or to provide for their dependent families during 
the term of imprisonment. That there is much force to this 
argument cannot be denied. Why should the state pension the 
dependent families of prisoners and neglect the dependent fami- 
lies of the vast army of poor but honest men who through sickness 
or misfortune can no longer give aid and support to them ? 

There is not much of an incentive to honesty for the man whose 
life is but one long struggle against adversity, if he is constantly 
made to realize that when he is disabled his family will be left to 


*The membership of the committee is as follows: William N. 
Gemmill, Judge of the Municipal Court, Chairman, Chicago; William 
H. Baldwin, 1415 21st St., Washington, D. C.; Dr. Katherine B. Davis, 
Superintendent, Commissioner of Corrections, New York City: Dr. 
F. W. Sears, Burlington, Vt.; Prof. Albert J. Todd, University of Pitts- 
burgh, Pittsburgh, Pa.; John L, Whitman, Superintendent, House of 
Correction, Chicago. 
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suffer all sorts of hardships, while the family of the criminal will 
be carefully provided for by the state. It is doubtful, therefore, 
whether the plan of compensating prisoners and their families 
will ever receive popular support until prisons and workhouses 
become more than self-sustaining. It is urged that the state can 
better afford to tax itself to support these families than it can to 
allow them to be scattered and subjected to all sorts of evil influ- 
ences. But this argument might apply equally well where the 
head of any poor family has suddenly been rendered unable to 
provide for its maintenance. The fact that the state has forcibly 
taken away the breadwinner does not change the situation, so 
long as such action was necessary for the protection of society, and 
in doing so it took upon itself a burden. 

There can be no doubt but that the state owes to the prisoner 
and his family the duty of sharing with them a portion of such 
prisoner’s earnings as soon as such earnings are in excess of the 
cost of his maintenance. A prison should never become an asset 
of the state. It should always be regarded as a necessary evil. 
The fewer prisoners a state necessarily has, the greater should be 
the pride in its citizenship. But with the growing regard for the 
physical and moral welfare of the prisoner, there should be a 
greater insistence that all places of detention, after conviction, 
should not only be made self-supporting, but they should earn in 
addition a reasonable sum, which should be devoted exclusively 
to the care of the prisoner and his family. 

In every prison are found many prisoners who through sick- 
ness, old age or other physical disabilities are unable to work and 
cannot, therefore, in any way contribute to the cost of their 
maintenance. However, the great majority of the prisoners in 
any penitentiary or workhouse are able-bodied and their ability to 
work is or can readily be made a real asset to the state. If it is 
urged that compensation should only be paid in cases where it is 
found that the prison is self-supporting, then it is unfair and 
unwise to charge against the labor of the able-bodied men and 
women who do work the entire cost of maintaining the sick 
and disabled found in such institution. Prisoners of this char- 
acter must be supported by the state in any event, and compen- 
sation to the working prisoner and his dependent family should 
never be postponed until the state can recoup its losses sustained 
through the care of a class wholly unproductive. 
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There is another class of prisoners for whom a special claim for 
compensation arises. It embraces all those who are committed to 
a prison or workhouse for failure to support their dependent 
families. It often happens that a man cannot be aroused to a 
sense of his responsibility to his family in any other way than by 
compelling him to work for the family within prison walls. 
Unless the earnings of prisoners of this class are paid to the 
families, the remedy provided by the law is entirely worthless, 
for while the delinquent husband or father may be in a measure 
punished for his wrongdoing, the punishment falls with double 
weight upon his family. Most of the states have made special 
provisions whereby an allowance is made to the dependent family 
from the general prison appropriation of a certain part of the 
earnings of all prisoners committed for non-support, and in no 
case should the payment of such an allowance under such circum- 
stances be dependent upon whether or not the prison is self- 
supporting. It will, however, avail little to secure legislation 
providing for the compensation of prisoners, if such legislation 
has not back of it a moral sentiment which will make it vital. 

Several years ago California enacted a law, whereby $1.50 per 
day was to be paid to the dependent families of prisoners, yet the 
law is a dead letter, mainly because its enforcement was left to 
the discretion of the various county authorities. 

In 1911 the State of Texas enacted a law which provided for the 
payment of 10 cents per day to prisoners or their families. The 
law was in operation from June, 1911, to June, 1913, during 
which time $136,905.64 was paid to prisoners or their families. 
It was found that the prisons were not self-sustaining, and in 
1914 the Attorney-General declared the law unconstitutional. 
Since then nothing has been paid. 

In 1913 Kentucky passed a law providing for compensation. 
A small amount was paid to dependent families, but opposition 
arose and the matter was taken to the Court of Appeals, which 
declared the law unconstitutional. 

In 1912 the State of Nebraska enacted a similar law, but 
nothing has yet been paid under it, because the Legislature has 
steadfastly refused to appropriate money for that purpose. 

New Hampshire passed such a law in 1912, but owing to the 
fact that the state was already overburdened with taxation, the 
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Legislature refused to appropriate the necessary money to make 
the law effective. 

New Jersey, in 1912, passed a law providing that a sum not to 
exceed 50 cents per day was to be allowed to prisuners, and that it 
should be paid either to them or their dependent families, as the 
Prison Board might determine. No appropriations have ever 
been made to carry out the provisions of the law. 

Ohio enacted a law, in 1912, providing for the payment of from 
1 to 5 cents per hour for every hour prisoners were compelled to 
work. For the first six months an allowance was made on this 
basis, but it was found that the appropriation required became a 
burden and the amount to be paid was reduced to from 1 to 3 cents 
per hour. Under this law $75,000 has thus far been paid to 
prisoners, $20,000 of which was turned over to the dependent 
families. 

Pennsylvania has long had a law which provides that the 
earnings of prisoners, after deducting the cost of lodging, clothing 
and food, shall be paid to them or their families, but the time has 
never yet arrived when there were any earnings after paying the 
costs of lodging, clothing and food. For this reason nothing has 
yet been paid. 

Both South Dakota and Washington have specific enactments 
against paying compensation to prisoners out of state appropria- 
tions. In both states, however, some compensation has been 
allowed. 

The prison at Sioux Falls, S. D., paid from July 1, 1912, to 
June 30, 1914, $13,045.66 to prisoners or their families. This, 
however, was the actual surplus earnings of the institution after 
the payment of all costs of operation. 

Wisconsin’s new law passed last year, providing for the payment 
of the earnings of prisoners to their dependent families after 
deducting the cost of their keep, yet remains inoperative. 

There does not seem to be any good reason why both peniten- 
tiaries and workhouses cannot earn more than is required for their 
maintenance. It is but a few years since nearly every prison was 
operated under the contract labor system. Strong opposition 
arose to this course. 

Many states have now abandoned the contract plan and have set 
about to find a more satisfactory method of employing their 
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prisoners. The great obstacle in the way of prisons being made 
self-supporting is the firm opposition of those who claim to speak 
for organized labor, who insist that goods manufactured by prison 
labor shall not be sold in the open market in competition with 
union-made goods. So powerful has been this influence in some 
quarters that it has not only prevented prison boards from taking 
action that would be of supreme advantage both to the state and 
to the prisons, but it has terrified Legislatures and induced them 
to enact laws so restricting the activities of prisons as to make 
their work almost valueless. The time ought speedily to come 
when this menacing threat of organized labor will be removed, 
and when all good citizens will join in an effort to relieve the ever- 
increasing burden of taxation now made necessary to support, 
almost in idleness, our criminal population, and when it will be 
possible for these public charges to engage in occupations that are 
both useful and lucrative while in prison, to the end that their 
families may not be in want, and that they may acquire that skill 
and training which will make it easier for them to find employ- 
ment when they leave prison. 

Wherever the grip of organized labor has been but partially 
released, prisons have shown remarkable results. Perhaps the 
best illustration is found in the Minnesota State Prison at Still- 
water. Here, during the year 1914, the output of the two leading 
industries, the twine and farm machine manufactories, amounted 
to $2,006,856.54. After allowing the state 75 cents per day for 
its care and maintenance of each prisoner, this institution during 
the last two years paid to each prisoner or his dependent family 
25 cents per day for every day he was employed. In this way 
it has actually paid as compensation more than $82,000 in two 
years, and in addition it has returned a clear net profit to the state 
of $685,794.17. What Minnesota has done, all other states can 
do, if they will free themselves from the restraint under which 
they now operate. What is done in the state penitentiary may 
also be done in the city or county workhouse. 

The best illustration in an institution of this kind is in the 
House of Correction of the city of Detroit. This workhouse has 
been in existence for 53 years. It has now an average attendance 
of about 600 prisoners. During its lifetime it has not only paid 
hack to the city of Detroit the entire cost of building and main- 
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taining the institution, but has turned over to that city over 
$1,000,000 in net profits. In addition, a large amount has been 
paid as compensation to prisoners and their families. At first 
each prisoner whose sentence was for one year or more was allowed 
a compensation of 10 cents per day. If the sentence was for six 
months and over the prisoner was allowed 7 cents per day, and if 
for over thirty days and less than six months he was allowed 
5 cents per day. So well did this plan work that the compensa- 
tion was increased to 20 cents per day for those of the first class, 
10 cents per day for those of the second class, and 5 cents per day 
for those of the third class. On this last basis there was paid to 
the prisoners or their dependent families, in 1914, $15,557.08, 
and in addition $10,000 was paid to the Poor Commission of 
Detroit, to be used for the dependent families of prisoners. After 
all of these expenditures and after paying all cost of maintenance, 
there remained a clear net profit for the city of Detroit in the year 
1914 of $17,982. The chief industries of this institution were 
the manufacture of chairs, brushes and buttons. 

Less opposition has been encountered and greater profits shown 
in states where prison labor has been employed in operating penal 
or prison farms. This is due to the fact that the products of the 
prison farm do not come in general competition with organized 
labor. But wholly outside of monetary considerations, there are 
so-many other reasons why those who have fallen under the ban of 
our criminal laws shall not be confined in poorly lighted buildings 
or herded behind stone walls. The student of social problems is 
seeking for the causes which wreck so many lives, in the hope that 
as far as possible they may be removed. Some of these causes 
are found to lie in the treatment accorded to those who have taken 
their first false step. 'To remove these causes, we have enacted 
probation and parole laws, but while these are wise and salutary 
they do not go far enough, for most of them deal only with first 
offenders, and the second, third and fourth offenders are generally 
in need of more care from the state than the first, lest they 
become outlaws with hands raised against every citizen of the 
state. 

Confining men and women in prison, with or without work, 
seldom improves their morals, or leads them to forswear their 


past conduct. It seems to be the universal testimony of those 
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who have had charge of prison farms, that not only has the out- 
door life greatly improved the health of the prisoners, but it has 
in many cases had the effect of inspiring them with a renewed 
moral courage, which has often resulted in complete reformation. 
Heretofore, we have placed too much emphasis upon the danger 
of prisoners escaping, if they were allowed to work in the open, 
and it is this fear of escape which has made us slow to adopt the 
prison farm idea. The experience of many states where criminals 
have been employed upon public highways, in some cases without 
even a guard being placed over them, is rapidly changing our 
attitude toward them. Nearly all of these prison farms, when 
operated under favorable conditions, have shown a considerable 
net income after paying all expenses of maintenance, and some 
of them are now paying compensation to their prisoners. 

The District of Columbia is showing commendable zeal in the 
operation of prison farms. In 1909 Congress provided for the 
purchase of two farms, one for a reformatory and the other for a 
workhouse. At once 1150 acres of land were brought near Occo- 
qua, Fairfax County, Virginia, to be used for the workhouse. A 
little later 1500 acres were purchased near Lorton, Va., for the 
reformatory. The land for the workhouse cost the District $18 
per acre. The institution has not been in operation four years, 
and the total appropriation made for it during that time was 
$852,417.78. The total earnings of the institution for the same 
period were $773,650.32. During the last year this farm paid to 
the families of prisoners who were committed for failure to 
support their families the sum of $6,833. It is reasonable to 
suppose that in the very near future both of these institutions will 
be more than self-supporting. 

The city of Duluth, in cooperation with St. Louis County, 
maintains an excellent House of Correction on a farm of 1100 
acres, situated five miles from the city. The farm is operated by 
a joint commission consisting of three members appointed by the 
county and two by the city. The institution is as yet but two 
years old, but it has already demonstrated the great value of keep- 
ing the prisoners in the open field most of the time. No cells or 
locks are to be found about the place, and officers are not allowed 
to carry firearms. The prisoners are generally employed in 
clearing the land and erecting necessary buildings. Thus far but 
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6 per cent of the men escaped, and nearly all of these were after- 
wards returned to the farm. 

The State of North Dakota has an excellent law now in force 
affecting the compensation of prisoners. By this law it is pro- 
vided that prisoners working in prisons shall receive not less than 
10 cents nor more than 25 cents per day for each day’s work done; 
that the warden shall keep an inmates’ ledger account with each 
prisoner, in which shall be set down accurately all the earnings 
of the prisoner and all moneys received and paid out from time to 
time. A statement of the account is to be made monthly, and the 
money to his credit distributed according to his direction. Three - 
funds are maintained, one known as the general benefit fund; 
another, the prisoners’ personal account; and the third, the 
dependent relations’ account. It is required that the personal 
account of the prisoner shall be credited with his earnings until 
such account shall have reached at least the sum of $50, so that 
when he leaves the prison he will have something with which to 
maintain himself until he can secure employment. 

The South maintains many prison farms, and most of them are 
self-supporting. Few of them have ever allowed compensation to 
their prisoners. 

Among the prisons showing the best results is the state prison 
of North Carolina, located at Raleigh. It contains 6000 acres of 
fertile land situated near the Roanoke River. Last year the farm 
produced 1030 bales of cotton, 24,000 bushels of peanuts, 45,000 
bushels of corn, and large quantities of alfalfa and soja beans. 
In addition, it keeps 225 head of horses or mules, 100 milch cows 
and several hundred hogs. It produces not only all the vegeta»les 
used on the farm, but also all the meat, and has a surplus of bth 
for sale. 

Mississippi has three large farms located at Sunflower, Belmont 
and Jackson. These farms aggregate over 40,000 acres, and have 
nearly always been operated at a considerable profit to the state. 

Texas has 40,000 acres of land given over to the use of prison 
boards, arid over 3000 prisoners are constantly engaged upon these 
farms, nearly all of which are more than self-supporting. 

Louisiana has three penal farms, at Angola, St. Gabriel and 
Janerette. They aggregate 17,000 acres. Nearly all of the 
prisoners of this state work upon these farms, and last year all of 
the farms showed a net profit. 
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Arkansas has shown remarkable success in the operation of its 
convict farm of 10,000 acres. Last year there was a net profit 
after paying all operating expenses of over $100,000. 

Indiana during the last year purchased a state farm consisting 
of 1600 acres and situated near Green Castle. Thus far 274 
prisoners have been engaged most of the time in clearing and 
reclaiming parts of the land. They are also engaged in erecting 
many necessary buildings and performing nearly all kinds of 
ordinary farm labor. 

The Province of Ontario, Canada, is operating most success- 
fully a convict farm of 800 acres at Guelph. Last year the con- 
victs raised on this farm over 10,000 bushels of grain, 6000 bushels 
of potatoes, and large quantities of fruit and vegetables. In 
addition, the farm maintains a dairy. Another convict farm of 
1100 acres is also maintained by the province, near Fort William. 

A few years ago the State of New York bought 1100 acres of 
rich, fertile land in the foothills of the Adirondack Mountains, 
near the village of Comstock. This land has been converted into 
a prison farm where, at present, from 600 to 700 first term 
prisoners are continually employed. A large dairy is maintained 
and many horses, cattle, sheep, pigs and chickens are raised. In 
addition, the prisoners care for a large orchard which is continu- 
ally being increased in size. "No guard is kept over most of the 
convicts while they are at work upon the farm. All the prisoners 
sent to the farm are taken from the state prisons at Sing Sing, 
Auburn or Clinton, and are generally first termers. The prison 
authorities are allowed a discretion in determining what prisoners 
are to be transferred, and in order to maintain proper discipline 
upon the farm the same prison authorities have the power to send 
the prisoner back from the farm to the prison from which he 
came, for any infraction of the farm discipline. During the last 
year many prisoners were taken from this farm to adjoining 
counties and there employed in road making. Some of the 
convicts were also taken to the state farm for women situated near 
Valatie, N. Y., where they were employed in agricultural pursuits. 

The city of New York recently, through the earnest effort of 
the Commissioner of Corrections, Dr. Katherine B. Davis, pur- 
chased a tract of 610 acres of land in Orange County, 60 miles 
from the city, to be used as a reformatory for male misdemeanants. 
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The place is called “The New Hampden Farms.” Here many 
prisoners are continually employed without guard in doing all 
kinds of agricultural work, in erecting buildings and otherwise 
improving the property. Last year the farm produced enough to 
not only pay for all the equipment used, but to cover all expenses 
of maintenance. 

Five years ago the State of Illinois hought 2200 acres of land 
near Joliet, to be used as a convict farm. During the last year 
about 50 convicts have been continually at work upon this land, 
erecting buildings and performing the usual farm labor. As a 
result of their work, over $6000 was realized from the total sales, 
and this sum was used in purchasing necessary farm implements 
with which to enlarge and continue the work. 

The city of Chicago, at its municipal election in April, 1915, 
voted a bond issue of $200,000 with which to buy a farm to be 
operated in connection with its House of Correction, which now 
has confined in it over 2500 prisoners. Largely through the con- 
sant effort of its superintendent, John L. Whitman, an ordinance 
was recently passed by the City Council, allowing the sum of 
$6500 to be paid to the dependent families of prisoners confined 
in this institution. This fund was a net profit shown for the 
year 1914 in certain industries carried on by prison labor. The 
institution, however, is not self-supporting. The plan of pur- 
chasing and operating a farm has received the earnest support of 
the newly-elected Mayor, William Hale Thompson, and there is 
no doubt but that, within a short time after work is commenced 
upon the new plan, this institution, instead of being a heavy 
burden annually upon the taxpayers of the city, will be more than 
self-supporting. It is believed that a large net earning will be 
made annually, out of which prisoners and their families may 
receive such needed care. Such a farm is especially needed in 
connection with a large city like Chicago, for more than one-half 
of all the prisoners sent to a workhouse, like the one in question, 
are in a measure broken down in health, largely through drink 
and other forms of dissipation. They need more than anything 
else the sunshine and the open air, while they are being forcibly 
restrained from drink and other forms of dissipation. 

The question of allowing those confined in prison to share, at 
least in some small degree, in their earnings, is not open to serious 
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debate. Thousands of persons are rearrested within 24 or 48 
hours after they leave the prison, mainly because they are turned 
out without money with which to buy the necessary food and 
lodging to maintain themselves until they are able to get work. 
Many of them commit all sorts of crimes in sheer despera- 
tion, after wandering aimlessly about immediately after 
being released from prison. If the amount of compensation 
allowed to prisoners does not exceed 5 cents per day, this sum 
when given to him as he leaves the prison will often enable him to 
maintain himself until he can get employment. Most prisoners 
are very prodigal in the use of money. Few of them have ever 
learned habits of economy, and it often proves the undoing of 
one suddenly released from confinement to entrust him with even 
a small sum, with which he can become intoxicated or enter upon 
a season of debauch. When compensation is allowed to the 
prisoner it should be paid to him gradually by some one author- 
ized to look after his welfare. Where probation or parole laws 
are in force it is best done through this medium, but it should 
be paid in a manner that will best conserve the fund, and be the 
most useful to the prisoner and his family. 

During the last two years a new field has opened where the 
state may find ample opportunity for the employment of its 
convicts. Never before was there such a universal demand for 
permanent road building as now, and in no other way can the 
labor of convicts be employed to so great an advantage. During 
the next ten years millions of dollars will be spent in improving 
public highways. Unless prison labor is utilized for this purpose 
this great sum will all be raised by direct taxation. If prison 
labor is used, every penal institution in the country can be made 
more than self-supporting, and the millions of money now 
required to meet the annual deficit of prison institutions will be 
expended in a way that will yield a large return to the state. 

The State of Washington has given us a valuable lesson in 
road making by prison labor. Here the law expressly forbids 
the payment of compensation to prisoners out of state appro- 
priations. In order to encourage prisoners the Governor issued 
a conditional pardon to such prisoners whose terms would expire 
in from one to nine months and who would voluntarily consent 
to work upon the roads and live in what were known as “ honor 
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camps ” for the remainder of their terms. Each prisoner was 
allowed a credit of 50 cents per day, which was held and paid out 
by the superintendent of the prison as custodian of the fund. 
It was generally paid to the prisoner at the expiration of his 
term, or paid to his family, as the prisoner might direct. In 
1914, $8819.57 was thus paid. During the whole time there 
were but ten escapes from the camps, and five of these were 
rearrested. 

The State of Colorado has shown remarkable results from the 
employment of its prison labor. It receives annually at its peni- 
tentiary, located in Canon City, about 1600 prisoners, and has a 
daily average of about 750. During the last two years about 50 
per cent of the inmates were employed in building state highways, 
and for the two years ending November 30, 1914, they con- 
structed 149 miles of good roads. The total earnings of the 
prison for the two-year period were $514,217.77, and the total 
appropriations were $311,237, leaving a net profit for the state of 
$202,980.77. Of these earnings, $330,603 was from road build- 
ing and $55,412.57 was from the ranch operated in connection 
with the penitentiary. 

The ranch consists of three farms, one of 800 acres in Pueblo 
County, another of 8000 acres in El Paso County, another of 65 
acres four miles from the penitentiary. Only 500 acres of the 
8000-acre tract are under cultivation. On this farm last year 
were raised 1065 tons of hay, 623 tons of sugar beets, 5700 
bushels of corn, 63,682 pounds of apples, 106,034 pounds of 
beans, and large quantities of other vegetables; 4000 chickens, 
200 turkeys, 6033 dozen eggs, many cows, horses, sheep and hogs 
were also produced. Much of the road building was constructed 
through difficult mountain passes. During the two years 57 
prisoners escaped, and 31 of these were recaptured. The state 
does not provide for the compensation of prisoners; but for every 
30 days a prisoner works upon the public roads he receives a 
reduction of 10 days from his term of imprisonment. 

Several other states have shown good results in farm and road 
operation with prison labor. But these are sufficient to illustrate 
the great advantages to accrue from this modern and humane 
method of dealing with a great social and economic question. 
The following conclusions are recommended by the committee: 
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First: All prisoners should be made to work by the state or 
community which by imprisoning them has assumed control of 
their earning capacity and is, therefore, under obligation to use 
this earning power for the best advantage of all concerned. 

Second: For labor so performed compensation should be given. 
In all cases of men imprisoned for non-support, and in most 
others where there are actual dependents, the dependent family 
of the prisoner is the primary beneficiary of his earnings. 

Third: Where there are any dependents, and so far as is con- 
sistent with the claims of such dependents, where there are any, 
it is desirable that a fund of at least $50 be accumulated out of 
the earnings of every prisoner, which shall be withheld until his 
release, and to this end a detailed book account should be kept 
with every prisoner. Where there are no dependents a prisoner 
should not generally be paroled unless a fund equal to $50 has 
been accumulated by him under some system providing for com- 
pensation. 

Fourth: If through the criminal act of the prisoner the family 
of his victim has been made dependent, such family should at 
least receive equal consideration with the dependent family of the 
prisoner, in receiving compensation from the earnings of such 
prisoner. 

Fifth: When prisoners receiving compensation are paroled 
the compensation due should be paid to them under the direction 
of the parole officer, who shall have the power to supervise its use. 

Sixth: In order to make effective compensation laws, it is 
essential that prisoners be made self-supporting. 

Seventh: Prison boards should be allowed, under the law, to 
engage in work that will not only be lucrative, but will best fit and 
equip the prisoners to earn a livelihood after their terms of service 
have expired. 

Eighth: The operation of large farms in connection with 
prisons and workhouses not only produces the best financial return 
to the state or other municipality, but is most inducive to health 
and good discipline among the prisoners. 

Ninth: Every prison board should be authorized to engage in 
permanent road making, and should be permitted to select for 
this work prisoners who will be less likely to escape. All such 
should be compensated. 
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IMMIGRATION AND CRIME. 
Report oF CoMMITTEE “G” oF THE INSTITUTE. 


BY 
GRACE ABBOTT, 
CHAIRMAN, 


There are perhaps three theories in which special consideration 
of the relation of immigration to crime may be based : * 

1. That the volume of crime in the United States is dispro- 
portionately increased by immigration and that, in consequence, 
to reduce crime immigration must be reduced. 

2. That because of racial and environmental differences the 
kinds of crime committed and the temptations which lead to these 
crimes differ in the case of the immigrant and of the native born 
of native parentage, and that any program for crime prevention 
must be adjusted to meet these differences. 

3. That the foreign born are not given the same oportunity to 
secure justice as are the native born, and that a special program 
for their protection is therefore necessary. 

It might be said at the outset that sufficient evidence is not 
available for the complete verification or denial-of any one of these 
theories. In this statement nothing more has been attempted 
than to indicate some of the sources of information or fields in 
which special study is needed. The conclusions are based on a 
study of these sources, and on the experience of the Immigrants’ 
Protective League during the last seven years with the individual 
immigrants whose cases it has followed in court. 

It has been assumed in the discussion that the interest of the 
institute is in no sense limited to those who are recent immigrants 
or is concerned whether they are or are not naturalized. 

It is necessary as a preliminary step to call attention to what is 
at present being done through our Immigration Law to prevent 
criminals from coming to the United States from other countries. 


1 The protection of the rights of aliens which are usually guaranteed 
in treaties made by the United States, but under our division of 
authority must be enforced by the states, forms an interesting part 
of the committee’s field which is not here discussed. 
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Protection Against Admission of the Criminal Immigrant to 
the United States—Under the Immigration Law, those aliens 
“ who have been convicted of or admit having committed a felony 
or other crime or misdemeanor involving moral turpitude ” 
(United States Immigration Act of February 20, 1907, Section 
2) are debarred from entering the United States. The obvious 
difficulty in the enforcement of this law is that except in unusual 
instances the United States has no advance information regard- 
ing the character of immigrants, and admission of guilt cannot be 
expected from the really criminal. 

It should, however, be noted that the immigrant may be denied 
admission on evidence which would not be accepted as establishing 
the fact that he had been convicted of a crime in a court. The 
exclusion of the immigrant rests with administrative officers— 
the so-called “ Board of Review,” composed of inspectors—with 
the right of appeal to the Secretary of Labor. 

The Immigration Act does not place upon the applicant for 
admission the burden of proving that he does not belong to this 
or any of the other excluded classes, but inasmuch as the courts 
have held that there is no testimony which it will hold necessary 
or insufficient to warrant the findings of the inspectors (Barlin 
& Rogers, 191 Federal 190), and the immigrant is not allowed 
counsel at his hearing, the rights usually guaranteed the accused 
are not followed in the determination that he is excluded as a 
criminal. 

Those who are admitted but are found within a period of three 
years to have belonged to one of the excluded classes are liable to 
deportation. At the hearing in these cases, which is also before 
an administrative officer in the immigration service, the alien is 
allowed to inspect all the evidence on which the warrant for his 
deportation was issued and to have counsel at his hearing, so 
deportation is usually less easy to accomplish than exclusion. 

The nationality of those debarred and deported as criminals 
for every 1000 admitted during the year ending June 30, 1914, 
is given in the following table: 
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TABLE SHOWING THE NATIONALITY OF ALIENS DEBARRED AND DEPORTED 
FoR Every 1000 ADMITTED TO THE UNITED STATES DURING 
THE YEAR ENDING JUNE 30, 1914. 
(Annual Report of the Commissioner General of Immigration, pp. 
106 and 108): 





No. 

deporte! 

and de- 

barred 

Debarred for every 

and 1000 ad- 

Nationality Debarred Deported deported Admitted mitted 
SN och a xceprasieinow wens 20 1 21 8,447 2.50 
Bohemian and Moravian... 1 os 1 9,928 0.00 
Croatian and Slovenian.... 14 2 16 37,284 0.43 
SI sg. cdi cho ore ve usb: lai 67 36 103 51,746 2.00 
ER ae ee ee 7 2 9 12,805 0.80 
Se ee ne ene = 37 9 46 18,166 2.55 
IES 5 crass Bike Wick gtr loa) 63 22 85 79,871 1.09 
EG ota eGten walgreens 17 14 31 45,881 0.65 
I aa dren stestalretesian 35 3 38 138,051 0.30 
ai tat teia reign hxichaters race 25 2 27 33,898 0.80 
po NR 26 2 28 44,802 0.60 
Harem, Bowth .... 2.26.0. 197 12 209 251,612 0.83 
eee eee 3 = 3 21,584 0.07 
SE ood a 5. haa ta elsonwiavd 51 8 59 44,548 1.30 
ir foes racn is Von's 42 9 52 122,657 0.42 
Ee ree 32 1 33 24,070 1.40 
a enc rehrd oe ik aeiatels 20 2 22 44,957 0.50 
INN 56g igre seeded dre ole 18 1 19 36,727 0.53 
BCANGINGVIAN ......5csc00 15 11 26 36,053 0.70 
A ee ee 16 5 21 18,997 1.10 
ee eee ee 1 1 2 25,819 0.14 
Pee CN oso oe ohare 68 14 62 110,587 0.56 
MEE Gk Seu twidcelpwanwe 755 157 912 1,218,480 0.75 


These figures show that so far as the records of the immigration 
service are concerned, a larger per cent of criminals are found 
among the immigrants from western Europe than among those 
from southern and eastern Europe, but that the numbers excluded 
for this cause are as a whole very small. 

It is generally believed, however, that debarring and deporting 
criminals from the United States under the present law has made 
the general emigration of European criminals impossible, although 
the individual offender is not always detected. 
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Suggestions for further precautions to prevent the admission 
of criminals are made from time to time. The one which was 
approved by the United States Immigration Commission (Vol. 
2, p. 221), and has received serious consideration, is that every 
applicant for admission shall be required to present a certificate 
showing that he has not a criminal record and is not under 
observation as a dangerous or suspicious character by the police 
in the country from which he comes. That political offenses with 
which Americans generally sympathize would make it impossible 
for many to secure such certificates is the objection which has 
defeated that plan. The suggestion that American investigators 
determine the personal and family history of each immigrant 
before emigration, which has been made by some eugenists 
(Davenport, Heredity in Relation to Eugenics, pp. 222 and 223) 
as the only safe method of insuring a pure racial stock, has not 
been considered practical. 

The Extent of Crime Among the Foreign-Born Population.— 
The Committee on Statistics of the American Institute of Crimi- 
nal Law and Criminology has recommended that the race, birth- 
place, and birthplace of the parents of the defendant and other 
facts regarding his social status, in addition to information as to 
the criminal process, should be recorded in the court records in 
criminal cases. These recommendations have not been adopted, 
so it is still impossible to discuss with real accuracy the question 
as to whether the immigrants have increased, disproportionately 
to their numbers, the volume of crime in the United States. A 
considerable body of evidence is, however, available on this 
subject. 

The Report of the United States Immigration Commission 
(Vol. 36, Immigration and Crime, p. 1) says that “ no satisfac- 
tory evidence has yet been produced to show that immigration 
has resulted in an increase of crime disproportionate to the 
increase in the adult population. Such comparable statistics of 
crime and population as it has been possible to obtain indicate 
that immigrants are less prone to commit crime than are the 
native Americans.” According to the Special Report of the 
Census Office on Prisoners and Juvenile Delinquencies in Institu- 
tions (1904, pp. 18-19), “ it is evident that the popular belief that 
the foreign born are filling the prisons has little foundation in 
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fact. It would seem, however, that they are slightly more prone 
than the native whites to commit minor offenses.” The New 
York Commission of Immigration (p. 20) also found that “ there 
is no evidence to prove that the aliens who have been in this 
country less than five years are more likely to commit crimes than 
are citizens of the same sex and age.” The report of the Massa- 
chusetts Commission on Immigration, 1914 (p. 101), showed a 
disproportionate amount of crime among the foreign born, but 
that “of these foreign-born offenders, the number of those who 
come from English-speaking countries is disproportionately large, 
as they constitute 34.6 per cent of all those committed to penal 
institutions and only 15.1 per cent of the total population.” 

The most recent analysis of the racial status of persons arrested 
and convicted of crimes and misdemeanors is contained in the 
section on “ Statistics Relating to Crime” in the Report of the 
Chicago Council Committee on Crime (submitted March 22, 
1915). Chicago’s immigrant population is fairly typical of other 
large industrial centers, and so the findings of this commission 
have national as well as local significance. The popular belief 
that immigration is a cause of crime, according to this report, is 
“largely due to a comfortable feeling that we are superior to the 
people of Europe and to a desire to shift the responsibility for our 
shortcomings onto other peoples ” (p. 59). The Chicago figures, 
however, show that we are not entitled to enjoy this comfortable 
feeling, “for comparing the distribution of arrests with the dis- 
tribution of the population over 15 years of age, it appears that 
the Americans, both white and colored, have a larger percentage 
of arrests than their proportion of population entitles them to 
have, while the immigrant, who forms 46.7 per cent of the popu- 
lation, furnishes only 35.3 per cent of the arrests. Comparing the 
convictions with the population, the American, both white and 
colored, makes a still more unfavorable showing; that is, 59.4 
per cent of the convictions were Americans (white), while their 
percentage of the population over 15 years of age was only 50.9 
per cent, whereas the immigrants formed but 33.4 per cent of 
those convicted ” (p. 52). The following table taken from the 
report above referred to (footnote, p. 56) shows the nativity of 
male persons arrested and convicted for felonies and misde- 
meanors : 
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A. NATIvITy OF MALE PERSONS ARRESTED AND CONVICTED OF FELONIES, 


1913. Per cent 
distribu- 
tion of 
male pop- 
ulation of 
Chgo. 21 























Arrests (Offenses) Convictions yrs. and 
Nativity No. Per cent No. Per cent over 
P American— 
j nr rons 5,756 56.3 2,241 56.9 43.1 
EE. ° é5:55-oG beens 882 8.6 354 9.0 2.6 
a rr 35.1 1,344 34.1 54.3 
ee ea 401 3.9 158 4.0 11.2 
IEE. a si caln. sane Ges tioee 166 1.6 79 2.0 5 
PEE. 15.044 9N sede ewe en 22 0.2 10 0.3 i 
rere eee 815 8.0 366 9.3 12.6 
rare 139 1.4 29 0.7 0.6 
HIGHMAMGGTS ...cccccccs 19 0.2 8 0.2 0.7 
DEE  cigarcwacamewdeas 186 1.8 98 2.5 4.4 
SEE 6 Gin oe ats eanehied 392 3.8 108 2.7 3.2 
ES Secu cwce hess 1,027 10.0 33 8.4 8.5 
Scandinavian ........ 214 2.1 93 2.4 6.7 
GE, kaasaedsavueean 218 2.1 64 1.6 1.2 
Renee 10,237 100.0 3,939 100.0 100.0 
B. NATIVITY OF MALE PERSONS ARRESTED AND CONVICTED FOR MISDE- 
MEANORS, 1913. Per cent 
distribu- 
tion of 
male pop- 
ulation of 
Chgo. 21 
Arrests (Offenses) Convictions yrs. and 
Nativity No. Per cent No. Per cent over 
American— 
jf rr 58.5 23,656 59.6 43.1 
EE, eicttinue cd auces 4,741 5.4 2,179 5.5 2.6 
ee 36.1 13,855 34.9 54.3 
Austrian .......se.. 3,200 3. 1,492 3.8 11.2 
a ren 1,240 1.4 53 1.3 5.2 
er 181 0.2 90 0.2 ee 
DO coccensseaace 6,942 8.0 2,977 7.5 12.6 
- bicvauesecaeess 1,592 1.8 947 2.4 0.6 
Hollanders ......... 209 0.3 115 0.3 0.7 
RE Fis. k esa oS nin ewe 2,354 2.7 901 2.3 4.4 
SE  actark week eae 2,972 3.4 1,333 3.4 3.2 
NE, ios airmen 7,519 8.6 3,314 8.3 8.5 
Scandinavian ....... 2,857 3.3 1,330 3.3 6.7 
rac ouew sours bem 2,268 2.6 819 2.1 1.2 














ROE kacceseeeve 87,156 100.0 39,690 100.0 100.0 
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Commenting on this, the report says that in convictions for 
both felonies and misdemeanors “ the various foreign groups show 
almost uniformly a smaller percentage of convictions than their 
proportion of the population entitled them to have” (p. 56). 
“The Italians show an excess of one-tenth of 1 per cent in con- 
victions, and this is surely so small as to be negligible. And the 
Greeks, who form 0.6 per cent of the population, form 1.8 per cent 
of the arrests and 2.2 per cent of the convictions. That is, the 
Greeks have 1.2 per cent of the arrests and 1.6 per cent of the 
convictions in excess of the percentage justified by their propor- 
tion of the population. In the above tables, which have been 
compiled separately for felonies and misdemeanors, it appears 
that the offenses of the Greeks are largely misdemeanors. That 
is, 0.7 per cent of the felony convictions were Greek, while 2.4 per 
cent of the misdemeanor convictions were Greek. This apparent 
excess of “crime ” among the Greeks is undoubtedly due to the 
fact that the Greeks are largely engaged in the peddling business, 
and violations of ordinances would undoubtedly bring them to 
court often.” (Footnote, p. 56.) 

These quotations have been given at some length because it is 
considered important to answer at the outset the popular opinion 
that our real problem lies in the disproportionate amount of 
crime for which the immigrant is responsible. 

Crime Prevention Among Immigrants.—To determine what 
measures would tend to reduce crime, or how those measures 
which have been generally accepted as promoting this end may be 
adapted to the needs of the immigrant population, it is necessary 
(1) to know the kinds of crimes usually committed by the various 
national groups, and (2) to understand their social, environ- 
mental and racial characteristics. Until proper records are kept 
by the courts and penal institutions, it will be impossible to deter- 
mine the first of these. The United States Immigration Commis- 
sion made “ the central feature ” of its investigation the deter- 
mination of how “ the criminality of the immigrant differs from 
that of the native born ” (Vol. 36, p. 13). The material available 
or secured by the commission was, however, very meager, and no 
attempt was made to discover to what extent apparent tendencies 
on the part of certain races to commit certain kinds of crime were 
the result of local conditions rather than race. 
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Much further investigation on this subject is obviously neces- 
sary. In the meantime it is possible, on the basis of such material 
as is now available, for a city to make important experiments in 
crime prevention by an intelligent use of our educational and 
social institutions. The Chicago figures showing the dispropor- 
tionate number of misdemeanors is suggestive of immediate need 
of instruction regarding the many ordinances of which the immi- 
grant is wholly ignorant. To formulate such a program means 
nothing more than recognizing that the population of the United 
States is and always has been a cosmopolitan one, and that such 
plans as are adopted should be designed to meet the needs not of a 
homogeneous population, but of a cosmopolitan one. 

The Report of the Massachusetts Commission on Immigration 
(p. 104) calls attention to the fact that “in so far as a lack of 
proper recreation and provisions for social intercourse tends to 
result in immorality among young men and women of all nation- 
alities, it is especially serious in the case of the non-family groups 
of young foreign men and young.immigrant women whose needs 
the American community has much greater difficulty in under- 
standing. The lack of proper social life, together with the 
absence of the old form of social control, is undoubtedly respon- 
sible for much of the very serious and often unnatural moral 
delinquency which is found in non-family groups of single men.” 

Crimes or misdemeanors are frequently committed by immi- 
grants in entire ignorance of the law, because of an adherence to 
national customs which, innocent in a rural district, are dangerous 
in the city and have therefore been prohibited. The release from 
old restraints and the breaking away from old traditions which 
inevitably follow emigration result in some cases in a moral con- 
fusion which assistance in adjustment to their new environment 
could prevent. If these causes are properly considered, the initial 
breaking of the law can be prevented in many cases by the expen- 
diture of a relatively small amount of money and forethought. 

This does not mean that the immigrant is to be dealt with as a 
group outside of the community life, but that any plans to reduce 
the temptation to commit crime should be made after considera- 
tion has been given the custom and language differences of the 
various elements in its population and their ignorance of Ameri- 
can law. If this is not done, such reforms as are undertaken will 

5 
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not meet the needs of the people of the community. The ignoring 
of these differences sometimes leads an entire colony to conclude, 
what is unfortunately not always untrue, that there is a double 
standard of law enforcement—one for the Americans and another 
for the immigrant. 

Are Special Measures for the Protection of the Immigrant 
Who is Accused of Crime Necessary?—In so far as the fear of 
punishment acts as a deterrent of crime, it is dependent upon the 
belief by the people that the law is surely and uniformly adminis- 
tered. It is, moreover, not fear so much as confidence in the 
fairness of the courts which prevents men from settling their 
private differences by an illegal taking of the law into their own 
hands. The first conscious contact of the immigrant with the 
law comes, in most cases, with his first experience in the courts, 
and his respect not only for our courts, but for the government 
as a whole, is largely determined by the treatment he receives at 
that time. It is, therefore, important to inquire whether in his 
arrest, trial and commitment, the foreign born is denied any of 
the safeguards which protect the American born, and whether the 
complaint of the foreign born is heard with the same consideration 
as that of the native born. 

Prejudice Against the Immigrant.—The kind of prejudice 
against the stranger which means a denial of justice is less fre- 
quently met with in the larger centers where the population is 
cosmopolitan than in small cities and towns. Even in the great 
centers, however, evidence is not lacking that judges and juries 
are sometimes easily convinced that a foreigner, especially one 
from eastern Europe, is probably guilty of any crime with which 
he is charged. Much more common is the belief that the foreigner 
feels disgrace less keenly than the American, that his social posi- 
tion is already so low that he does not suffer much from arrest or 
conviction. Because of this belief, he is often committed on evi- 
dence on which an American would be dismissed. Occasionally 
the most flagrant injustice is done. A Chicago judge of the 
Municipal Court recently said he was unwilling to believe the 
testimony of some Albanians because they were not Christians 
and so would not understand the nature of an oath. The elimi- 
nation of race prejudice is a slow process, as every American 
knows. It is perhaps worth noting that indiscriminate and 
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unfounded generalizations as to racial traits and differences con- 
tribute to such prejudice. 

Unnecessary Arrests.—In Chicago, 57 per cent of all the cases 
disposed of by the criminal branches of the Municipal Court in 
1913 were discharged. (Report of the Chicago Council Commit- 
tee on Crime, p. 42.) As this report points out, there are two 
possible explanations for this: “(1) a large number of innocent 
persons are arrested; or (2) a large number of persons who are 
legitimately arrested and who should be convicted are being 
released because of some defect in our prosecuting machinery ” 
(p. 31). In either case the result is the greatest confusion in the 
mind of the immigrant as to what is and is not unlawful in the 
United States. 

That innocent persons are more frequently arrested among the 
foreign born than among the native born is the inevitable conse- 
quence of the popular belief in their criminality and of the feeling 
that they suffer less from arrest because of their inferior place in 
the social scale than do the native Americans. Quite the reverse 
is often true. Unjust arrest means for the immigrant, especially, 
discouragement and loss of idealism or a contempt for American 
institutions which leads to lawlessness. 

Interpreters.—W ithout proper interpreters there can be nothing 
better than accidental justice in cases in which non-English 
speaking immigrants are concerned. In these cases, the judge can 
learn the facts only through the interpreter, and so the compe- 
tence and disinterestedness of the latter are absolutely essential. 
In the lower courts, especially, proper provision for interpreters 
is not usually made, and the result frequently is that the innocent 
are punished and the guilty escape. Instances of the abuses 
growing out of the use of incompetent interpreters are given in 
the Report of the Massachusetts Commission on Immigration (p. 
107), the Report of the Chicago Council Committee on Crime 
(p. 194), and the Journal of the American Institute of Criminal 
Law and Criminology (Vol. 11, p. 559). To correct these abuses, 
the Chicago Commission on Crime (p. 14) recommended that a 
“ central bureau of official interpreters be established,” while the 
Massachusetts Commission on Immigration (p. 111) recom- 
mended the better plan of requiring that “ interpreters who are 
salaried officers of the court, appointed only after a thorough test 
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of their competence by the Civil Service Commission, should be 
provided.” 

The Present System of Fines.—Our system of sentencing a 
man who is unable to pay the fine imposed upon him by the court, 
which “ virtually sends men to jail because of their poverty, is not 
only unjust but demoralizing to the individual and costly to the 
state” (Report of the Council Committee on Crime in Chicago, 
p. 143). The recently-arrived immigrant who perhaps through 
ignorance violates a city ordinance is, because he is poor and 
without well-to-do friends, compelled to suffer a punishment 
which was not designed for his offense, and in consequence runs 
the risk of the kind of demoralization which too frequently comes 
from contact with jails and prisons. While the immigrant, for 
reasons which are well known, is often unable to pay a fine during 
at least the early stage of his residence in the United States, he 
belongs more frequently than other offenders to those who in 
their first crimes or misdemeanors have stumbled rather than 
fallen. They can, therefore, be reclaimed, if the proper treat- 
ment is prescribed. 

The installment payment of fines under the supervision of a 
probation officer would, it is believed, prevent the petty offender 
from becoming a confirmed criminal, and so actually reduce the 
number of serious crimes committed by the foreign born. 

With more speedy trials, dependence on the professional bonds- 
men would be reduced and the man who wants to be decent would 
be less frequently compelled to place himself under obligation for 
his release to the criminal element of a neighborhood. 

Public Defense for the Accused.—The immigrant is peculiarly 
at the mercy of the unscrupulous lawyer, because of his complete 
ignorance of American customs and criminal procedure. The 
most successful of the lawyers who hang about the courts offering 
their services to the immigrant who is arrested are able to com- 
municate with him in his own language and, therefore, to suc- 
cessfully deceive him. Efforts to drive these lawyers out of the 
jails and courts, particularly in foreign neighborhoods where no 
interpreters are employed, are sure to be unsuccessful. Until the 
community undertakes to see that the accused are not unjustly 
punished as well as that the guilty do not escape punishment, the 
troubles of the immigrants will continue to be the great oppor- 
tunity for the shyster lawyer. 
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Recommendations.—On the basis of this very brief statement 
the following recommendations are made: 

1. That court records in criminal cases include race, birthplace, 
and birthplace of parents, in order that reliable information in 
regard to the relation of immigration to crime may be available. 

2. That such criminal statistics as are available be used in 
determining what adjustment of our social and educational insti- 
tutions should be made to reduce the temptation in the various 
national groups to commit crime. 

3. That competent interpreters paid by the city and appointed 
by civil service examination should be provided in all criminal 
cases in which non-English speaking immigrants are concerned. 

4. That the modification of the present system of imprisoning 
those who are unable to pay the fine imposed on them by an exten- 
sion of the probation system will be especially productive of good 
results among immigrants, inasmuch as their offenses are fre- 
quently the result of ignorance or the difficulty of adjusting old 
standards to their new environment. 

5. That because of his peculiar helplessness a public defender 
is especially needed for the non-English speaking immigrant who 
is accused of crime: 











128 The American Bar Association Journal 





STERILIZATION OF CRIMINALS. 
Report OF COMMITTEE “H” or tHe InstITUTE.’ 


BY 
JOEL D. HUNTER, 
CHAIRMAN, 


When the first report of Committee “ H ” on the “ Sterilization 
of Criminals” was written in August, 1914, laws authorizing 
sterilization had been enacted in 12 states.’ Since that date 
similar bills have been introduced in the Legislatures of six states, 
viz.: Kansas, Missouri, Montana, Ohio, Pennsylvania and Wash- 
ington. Two of these, Kansas and Washington, already had 
sterilization laws. 

In summarizing the bills introduced in the six latter states the 
material is arranged as follows: 

(a) Persons subject, if bills should become laws. 

(b) Officials to be entrusted with the enforcement; election of 
individuals to be operated upon and methods of procedure. 

(c) Types of operations authorized.’ 

(a) Persons subject, if bills should become laws.—The bills 
introduced in Kansas,‘ Missouri,’ Montana,’ Ohio," and one of the 


1The membership of this committee is as follows: Joel D. Hunter, 
Chief Probation Officer, Juvenile Court, Chairman, Chicago; Hon. 
Edward J. Gavigan, Justice of the Supreme Court, New York; Dr. 
William A. White, Superintendent, Government Hospital for the In- 
sane, Washington, D. C.; T. D. Crothers, Superintendent, Hospital for 
Inebriates, Hartford, Conn.; Bleecker Van Wagenen, M. D., New York; 
Hastings H. Hart, Russell Sage Foundation, New York; Prof. John 
Webster Melody, Catholic University, Washington, D. C.; H. D. Sharp, 
M. D., West Baden, Ind.; William T. Belfield, M. D., Chicago; Father 
Peter J. O’Callaghan, Chicago; H. H. Laughlin, Eugenics Record Office, 
Coid Spring Harbor, Long Island, New York; Anna Blount, M. D., Oak 
Park, Ill. 

2 Indiana, Washington, California, Connecticut, Nevada, lowa, New 
Jersey, New York, North Dakota, Michigan, Kansas and Wisconsin. 
For a summary of these laws see the report of Committee H in the 
Journal of the American Institute of Criminal Law and Criminology, 
Vol. 5, No. 4. 

’ A summary in detail is given in Appendix A. 

* Senate Bill No. 633 or House Bill No. 617. 

5 House Bill No. 385. *Senate Bill No. 158. ‘House Bill No. 311. 
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bills introduced in Washington," provide that habitual or con- 
firmed criminals shall be subject to sterilization. In all these 
bills, except the one introduced in Washington, the motive for 
including criminals was eugenic. In the Kansas,‘ Missouri* and 
Ohio‘ bills the motive was also therapeutic; and there is an 
additional motive of the protection of the state in the Missouri ° 
bill. In the Washington * bill the motive for confining the opera- 
tion of the law to criminals was entirely punitive. 

The bills mentioned in the last paragraph (except the Washing- 
ton * bill), the two bills introduced in Pennsylvania,’ and another 
Washington bill,” provide also that the mentally defective inmates 
of public institutions shall be subject to sterilization. The men- 
tally defective are differently classified in the various bills. The 
motive for including the mentally defective in the number of 
those subject to sterilization was eugenic in each instance, but 
was also therapeutic in the bills introduced in Kansas,* Missouri,’ 
Pennsylvania ° and Ohio.’ 

One Washington * bill deals entirely with criminals and is puni- 
tive; the other Washington ™ bill and the two Pennsylvania ” bills 
confine themselves to the mentally defective and are eugenic and 
therapeutic. 

(b) Officials to be entrusted with the enforcement; selection 
of individuals to be operated upon and methods of procedure.— 
The Washington* bill which is punitive and which deals only 
with criminals provides that the court which adjudges a person 
guilty of any crime (a) stated in the bill may also order an opera- 
tion to prevent procreation. 

The eugenic motive is present in all the other bills, and pro- 
vision is made in them for the creation of Boards of Examiners 
to examine the individual subject to sterilization if the bills 
should become laws. The composition of the boards differ in the 
several states, but they all include physicians or surgeons, and the 
Ohio * and Pennsylvania ° boards include neurologists. 

In Ohio‘ and Montana * the finding of the Board of Examiners 
is final. In the Washington * bill which deals only with mental 
defectives provision is made for appeal to the Superior Court of 


® House Bill No. 25. 
(a) Rape, incest or sodomy, or if an individual is adjudged to be an 
habitual criminal. 
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the county in which the institution is located, which court shall 
appoint a Board of Examiners for further examination. Accord- 
ing to the report of the Board of Examiners the court shall order 
either that the patient be discharged without sterilization or else 
held in the institution until the operation has been performed. 
The consent of the party, or of a near relative, must be obtained 
before an operation can be performed. In the Missouri‘ bill it is 
stated that appeal may be made to the Circuit Court of the county 
in which the institution is located. In the Kansas * and Pennsyl- 
vania * bills it is provided that no operation for sterilization can 
be performed until the case is heard and the matter passed on by 
a court of competent jurisdiction in the district from which the 
inmate was committed. 

(c) Types of operations authorized.—The operations author- 
ized by the bills are as follows: 

Kansas ‘“—Vasectomy or odphorectomy in a safe and humane 
manner. 

Missouri "—Such operation as in the opinion of the State 
Board of Health is necessary for the protection of the peace, health 
and safety of the state; such operation to be performed with due 
regard for the physical, mental and moral betterment of the 
inmate and for the protection of the peace, health and safety of 
the state. 

Montana ‘—Such operation as shall be deemed safest and most 
effective. 

Washington “—House Bill No. 23. Vasectomy or castration 
for males. 

Punitive.” Sterilization or ovariectomy for females. 

House Bill No. 24. Operation to prevent procreation. 

Pennsylvania "—House Bill No. 420. Such operation as may 
be proper for the purpose. 

Ohio ’"—House Bill No. 431. Such operation as shall be 
decided by the Board of Examiners to be most effective. 

None of the bills introduced in the 1915 sessions of Legislatures 
was passed. 

The only states in which operations for sterilization are now 
being performed under the law are North Dakota and California. 


* House Bill No. 420 and House Bill No. 431. 
1 House Bill No. 24. 
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Concerning the operations in North Dakota, Dr. W. M. Hotchkiss, 
the superintendent of the State Hospital for the Insane at James- 
town, wrote the committee: ” 

“The only operations performed have been on patients who 
have been apparently cured of their mental ailment and are leav- 
ing the institution, and performed at the request of the individuals 
when the reasons for same have been advanced to them.” 

Concerning the operations in California no information has 
been received since last year’s report was written, but operations 
were then being performed, and as no information to the contrary 
has been received, it is assumed that that is still the case. 

In its report for 1914 Committee “ H ” stated: 

“ When the committee met in June the members present were 
unanimously of the opinion that there had not been as yet any 
thoroughly scientific and intensive research to determine the con- 
sequential advantages and disadvantages to the individuals who 
had been sterilized under the law or else by agreement and 
consent. 

“ Under this heading it seems best to place the recommendation 
of the committee that the institute appropriate $3000 to be used 
in gaining information along these lines. The committee feels 
that at present it is not possible to state with authority what the 
physiological and psyschical results of sterilization on the indi- 
vidual are, nor can it state its therapeutic value, nor what propor- 
tion of the individuals upon whom the operations of vasectomy or 
salpingectomy have been performed have become a menace to the 
community. ‘To make a research along these lines the committee 
asks for an appropriation of $3000.” 

As no such appropriation was made, the research could not be 
undertaken. 

Inasmuch as 12 states have passed sterilization laws and 
inasmuch as similar bills authorizing sterilization were introduced 
in the Legislatures of six states in the 1915 sessions, Committee 
“1” feels that all possible information concerning the results 
of sterilization should be gathered. Something has been done to 
obtain information about the individuals who have been sterilized 
in Indiana, in California and in North Dakota, but the committee 
knows of no complete investigation covering cases in each state 
where the law has been in operation. Such a research should be 
made and the results of it should be published so that the findings 
might be placed in every legislative library. 


1 Letter on file with committee records. 
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In last year’s report the committee considered the sterilization 
both of criminals and of the various types of mental defectives as 
they were classified in the sterilization laws. So far as the steril- 
ization of criminals was concerned, the committee found that 
there was no agreement among the authorities it consulted that 
criminality was inherited, but that a majority of them felt that 
criminality per se was not heritable. Whichever opinion is held, 
it must be recognized that a difference of opinion does exist. 
There is so much difference of opinion among authorities con- 
cerning the inheritance of criminality that it seems hardly wise 
for states to pass laws authorizing the sterilization of criminals 
for eugenic reasons. 

The committee also found various statements concerning the 
therapeutic values of sterilization and concerning the behavior of 
persons sterilized after the operation, but the committee was 
unable to find that any careful study of individual cases had been 
made to verify the statements concerning the therapeutic values 
and the later behavior of individuals. Such information could 
be obtained, and the committee feels that it should. 

The present legal situation is most unsatisfactory alike to those 
who favor sterilization and to those who look upon it with dis- 
favor. . 

Up to 1915 12 states had passed laws authorizing sterilization. 
In two of the 12 the laws are not operative because of court 
decisions.” In eight others they are not enforced because the 
executive authorities seriously doubt the constitutionality of the 
laws and the advisability of enforcing them. Surely neither side 
can find much to commend in the above record. 

In view of the facts stated in the last few paragraphs, Com- 
mittee “ H ” wishes to make the following suggestions: 

(1) That a research to cover the points set forth in this report 
be made by some scientific body located outside of the states in 
which the sterilization laws have been in operation, but not with- 
out the entire consent, approval and cooperation of the executive 
authorities of the states in which the research is to be undertaken. 

(2) That Committee “H” of the American Institute of 
Criminal Law and Criminology is not as well equipped to under- 


12 New Jersey 88 Atlantic Reporter 963; Iowa 216 Fed. 413. 
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pitals for the insane and other 
benevolent, charitable and penal 
institutions in the state. The 
criminals under this law shall 
be those guilty of rape or of 
such a succession of offenses 
against the criminal law as shall 
be deemed sufficient evidence of 
confirmed criminal tendencies. 








| House | PERSONS TO BE SUBJECT , “DIVIDU 

State. Date. By Whom. — IF BILL BECOMES A LAW. BASIS AND SELECTION OF INDIVIDUALS. 

Kansas. | In regular Senator Senate |All inmates of public institutions/The “ authority” snall examine such inmates as are deemed to be improper to 
| Assembly Shouse Bill 683. | intrusted with the care and create their physical and mental condition and their history shall be examined. 
| of 1915. by request. | eustody of habitual criminals,| the authority decide that inmates would produce children with an inherited 
idiots, epileptics, imbeciles and| dency to crime, insanity, feeble-mindedness, epilepsy, idiocy, or imbecility and t 

insane. | is no probability of improvement, then it shall report such case to a cour 
|} competent jurisdiction in the district from which the inmate was committed. 
court shall hear and determine the matter and shall order one of the autho 
signing to perform the operation. 

Kansas. | In regular Mr. Scott. House All inmates of public institutions|The “ authority ” shall examine such inmates as are deemed to be improper to 
| Assembly Bill 617. intrusted with the care and| create their physical and mental condition and their history shall be exami 
| of 1915. custody of habitual criminals,| If the authority decide that inmates would produce children with an inher 

idiots, epileptics, imbeciles and| tendency to crime, insanity, feeble-mindedness, epilepsy, idiocy, or imbecility 
| insane. there is no probabllity of improvement, then it shall report such case to a cour 
| | competent jurisdiction in the district from which the inmate was committed. 
| court shall hear and determine the matter and shall order one of the autho 
signing to perform the operation. 
Mis- | January Mr. Watson. House | Habitual criminals, moral degen-|Superintendents of institutions shall report quarterly to state board of health 
souri. | 18, 1915. Bill 385. erates and serual perverts.| names, record, character and condition of all inmates who may be habitual cr 
Habitual criminals are defined; nals, moral or sexual perverts. State board shall investigate such cases in a car 
as those who have been con-| and thorough manner and in accordance with the recognized rules of med 
victed of a felony 3 times and; science. If inmates are found to be habitual criminals, moral or sexual pervs 
| sentenced to serve imprison-| the state board shall order the superintendent to perform or cause to be perfor 
|} ment. Moral degenerates and| such operation as is necessary for the protection of the peace, health and sa 
| sexual perverts are defined also.| of the state. Inmates or guardian may appeal to circuit court. 
| 
| 
| | 
| | 
Mon- In regular Mr. Leighton. | Senate |Inmates of all institutions en-|The regular institutional physician with 2 skilled surgeons shall examine the me 
tana. | Assembly Bill 158. trusted with the care of con-| and physical condition of all inmates recommended by the institutional physi 
of 1915. firmed criminals, rapists, insane,| and the executive board. If in the opinion of such committee of experts and 
idiots and feeble-minded persons.| executive board procreation is inadvisable and there is no probability of impr 
ment it shall be lawful to perform such operation for the prevention of procrea 
| | as shall be deemed safest and most effective. 
| ss - Sates a WEN aa ‘ 

Wash- Januar Committee on | House Any person adjudged guilty of|Court which adjudges person guilty selects. 

ington. 20,1915. | Medicine, Bill 23. rape, either statutory or forcible 
| Surgery, or incest or sodomy, commonly 
| Dentistry | known as a_ crime against 
| and Hygiene. | mature, or shall be adjudged to 

} be an habitual criminal. 
Wash- January Committee on House |All persons confined in Washing-|The superintendent of a hospital shall refuse to discharge persons that he belli 
ington. 20,1915. | Medicine, Bill 24. ton hospitals for the insane| will produce children with inherited tendency to crime, insanity, epilepsy, fee 
Surgery, or institutions for the feeble-| mindedness, idiocy or imbecility. Case ~~ be appealed to superior court 
Dentistry minded before their release. county in which hospital is located. Court shall appoint board of examiners « 
| and Hygiene. | physicians to examine history of such persons and report to court concerning 
advisability of allowing the discharge with the performance of an operatior 
| | prevent procreation. If a majority of board report that procreation would 
| | } roduce children with above inherited tendencies, court shall discharge pers 
| | f majority find otherwise, court shall direct that such persons shall not be 
} charged without the performance of such operation. Then, if person or next fri 
| next of kin or guardian consent, the superintendent shall cause the operation t 
| | performed by a competent surgeon, and the person discharged. 
Penn- February Mr. Gibson. House “ Certain ” idiotic, imbecile, feeble-| When commission finds that progeny of an inmate would probably 
sylva- 15, 1915. Bill 420. minded or chronically insane| or feeble-minded, that there is no probability of improvement wit 
nia —— in the care of every! condition, and sterilization shall be for the benefit of patient and community, 
nstitution which is wholly or| commission shall report in writing to trustees of institution. 
in part supported by the state.| report by % vote they shall order operation and shall report finding to court 
(No mention of criminals.) common pleas of county to which inmate belongs, or in which hospital is locs 
if inmate has no legal residence in Pa. If court grants its consent, said opera’ 
may be performed by any proper surgeon under the direction of the physiciar 
| institution, provided report of board is based on at least one year’s observa’ 
| and test. 
Ohio. February | Mr. Kuhn. | House All idiotic, imbecile, feeble-minded|When commission finds that progeny of an inmate would probably be idiotic, imbe 
15, 1915. | Bill 431. or chronically insane ees roee in| or feeble-minded, that there is no a eg of improvement with respect to met 
} the care of every institution! condition, and sterilization shall be for the benefit of patient and community, 
} which is wholly or in part sup-| commission shall report in writing to trustees of institution. 
ported by the state. (No men-| report by % vote, they shall order operation and shall report finding to court 
tion of criminals.) | common pleas of county to which inmate belongs, or in which hospital is locs 
| if inmate has no legal residence in Pa. If court grants its consent, said o 
j py! be performed by any proper surgeon under the direction of the physic 
| | of institution, provided report of board is based on at least one year’s observat 
| | and test. 
cB iit ee | Bee ot SE a ee 

Ohio. In 81st | Mr. Cowan. House |Feeble-minded, epileptic, criminal|Board shall examine into the mental and physical condition, record and fan 
| regular } Bill 311. | and other defective inmates con-| history of inmate subject to law. If in the judgment of a majority of the bo 
| Assembly. fined in the several state hos-| procreation by any person examined would produce children with an_ inher 


tendency to crime, insanity, feeble-mindedness, idiocy or imbecility and thers 
no probability of sufficient improvement to make procreation advisable, or if 
physicial or mental condition of such person would be substantially impro 
thereby, board shall order operation to prevent procreation. A duplicate rec 
of the examination shall be preserved by the institution where inmate is confi 
and one year after the operation the superintendent shall report to the state bo 
the condition of the inmate and the effect of such operation. 


UT WHICH WERE DEFEATED OR HAVE NOT YET BECOME LAWS. 



















































































— — Appropriation to be Type of Operation , Hi 
EXECUTIVE AGENCY PROVIDED. Prailable. | ag Bs State’s Motive | sand of 
per to pro-|An authority constituted of the managing officers of the insti-/Surgeon performing such/Vasectomy or Oophorectomy in a| Eugenic and Died on the 
amined. If; tutions with competent surgical advisors and the physicians} operation shall receive} safe and humane manner. Therapeutic. | Calendar. 
1erited ten-| or surgeons in charge of the institutions. Court of com-| from the state such com- | 
yand there| petent jurisdiction in district from which inmate was| pensation as the board of! 
a court of} committed. administration shall deem 
itted. The) reasonable. | 
2 epoca 
per to pro-|An authority constituted of the managing officers of the|Surgeon performing such|Vasectomy or Oophorectomy in a} Eugenic and Died on the 
- examined.| institutions with competent surgical advisors and the phy-| operation shall receive} safe and humane manner. Therapeutic. Calendar. 
n inherited| sicians or surgeons in charge of the institutions. Court of| from the state such com- 
ecility and} competent jurisdiction in district from which inmate was| pensation as the board of 
a court of| committed. administration shall deem 
itted. The} reasonable. 
2 authority | 
| 
health the|Superintendents of all state hospitals for the insane, all state|None provided. Such operation as in the opinion Eugenie, Did not pass. 
itual crimi-| institutions for the feeble-minded and the state peniten- of the state board of health is| Protective and 
in a careful; _tiary. necessary for the protection of} Therapeutic. 
of medical|State board of health. the peace, health and safety 
al perverts,|In cases of appeal the circuit court of the county in which the of the state. Such operation to } 
. performed; institution in which the person is confined is located. be performed with due regard | 
and safety for the physical, mental and 
moral betterment of the inmate, 
and for the protection of the 
peace, health and safety of the 
state. 
the mental| Regular institutional physicians with two skilled surgeons of|Surgeons to be paid by|Such operation as shall be deemed BHugenic. Did not pass. 
1 physician) recognized ability. institutions where opera-| safest and most effective. 
rts and the|#zecutive boards of institutions. tions are performed. 
of improve- Their pay not to exceed 
procreation | the minimum charge for 
| such operation in private 
| practice. 
Authority is given to court which adjudges person guilty. None provided. Vasectomy or Castration, Sterili- Punitive. Passed House ; 
zation or Ovariectomy. defeated in 
Senate. 
he believes|Superintendents of Washington hospitals for the insane and|Ten dollars ($10) a day for|Operations to prevent procreation. Eugenic. Passed House ; 
psy, feeble-| institutions for the feeble-minded. each member of the board defeated in 
r court of|In cases of appeal the Superior Courts in the counties in| of examiners and neces- Senate. 
niners of 3| which the institutions are located, which court shall appoint} sary expenses. 
cerning the| boards of examiners, each board to be composed of 3 
peration to} (three) qualified physicians of known ability. 
would not 
ge persons. 
not be dis- 
next friend, 
‘ation to be} 
| 
ic, imbecile|Examining Commission composed of a neurologist, a surgeon|None provided. “ Such operations as may be proper Eugenic, Was not re- 
t to menta!| of recognized ability and the chief physician. Separate for the purpose.” Therapeutic ported out of 
nunity, the} commission for each institution. Commission to report to and Protective. Committee. 
es approve! board of managers, trustees or directors of the institution. 
to court of} Boards to report % affirmative vote to courts of common 
| is located| pleas in counties from which inmates were committed and 
1 operation! to courts in counties in which institutions are located, if 
hysician of| inmates had no legal residence. If court approves, any | 
observation| proper surgeon under direction of physicians of the institu-| 
tion may perform the operation. | 
ic, imbecile| Ezamining Commission composed of a neurologist, a surgeon |None provided. sg Such operations as may be proper Eugenic, Was not re- ~ 
t to mental} of recognized ability and the ci -ef physician. Separate com- | for the purpose.” Therapeutic ported out of 
nunity, the| mission for each institution. Commission to report to board | and Protective. Committee. 
es approve| of managers, trustees or directors of the institution. Boards | 
to court of} to report % affirmative vote to courts ¥ common pleas in 
| is located; counties from which inmates were committed and to courts 
| a ma in counties in which institutions are located, if inmates had 
. physician; no legal residence. If court approves, any proper surgeon 
observation| under direction of physicians of the institution may perform 
the operation. | 
nee ware. Cues: I peeing stein ——— . 
und family|Board of Examiners, composed of 3 appointed by Governor :/Ten dollars a day for each|*“ Such operation as shall be de-| Eugenic and Was not re- 
the board) A surgeon, a neurologist and a practitioner of medicine,| member of the board for| cided by said board to be most} Therapeutic. ported out of 
1 inherited) each with at least 10 years’ experience, and the Secretary} each day spent in the| effective.” Committee. 
id there is| of the state board of health and the Secretary of the board) business of the board and | 
,. or if the| of state charities ex officio. necessary traveling and | 
’ improved | Other expenses. 
cate record | } 
is confined, | } 
state board | | 
| | 
} | | 
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take such a study as many bodies which are organized for research 
work, and that Committee “H” therefore suggests that the 
Executive Committee of the American Institute of Criminal Law 
and Criminology request some scientific body to undertake a 
research to cover the questions stated in the reports of this com- 
mittee. 

(3) That if such a research should be made Committee “ H ” 
as a committee or the members of Committee “ H ” as individuals 
would be glad to assist in whatever ways are possible. 

(4) That no further laws should be passed authorizing the 
sterilization of criminals as a eugenic or therapeutic measure 
until there is a greater unanimity of opinion that criminality is 
heritable and that sterilization has definte therapeutic values that 
cannot be produced otherwise. 


Minority Report or THE COMMITTEE. 


BY 
WM. T. BELFIELD. 


The undersigned, a member of Committee “H,” desires to 
record his dissent from and exceptions to the report of that 
committee, as follows: 

The report comprises two propositions with corollaries thereto : 

First: The allegation that sterilization of the male by occlusion 
of the vasa is so rare and recent a procedure that its effects upon 
mind and body are as yet unascertained. 

Corollary: That this committee or some other should expend 
time and money in acquiring information as to such effects. 

This proposition is an error, and its corollary therefore base- 
less. For occlusion of the vasa by surgical interference has been 
studied for almost a century; its intentional achievement by 
surgery has been a recognized operation for decades; its uninten- 
tional achievement through gonorrhea has for centuries past 
furnished to physicians countless opportunities for acquainting 
themselves with the effects of sterilization by occlusion of the 
vasa—which effects are familiar to students of the subject. 
Neither the discharge nor even the production of sperms in the 
testicles is essential to perfect masculinity of mind and body; 
for some typical men never produce sperms; they are sterile, 
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though they exhibit complete sexuality. This is true also of 
certain hybrid animals, the mule for example. 

The second proposition of the report alleges that the dominant 
opinion among students of heredity is skepticism as to the trans- 
mission to offspring of those mental traits manifest in habitual 
criminals. As this is a statement of opinion only, the undersigned 
records his dissenting opinion to the effect that the notoriously 
extensive coincidence of habitual criminality with feeble-minded- 
ness, its frequent association with atypical physical features— 
both of which are admittedly transmissible—and the manifold 
records of criminal heredity, are some of the familiar facts which 
have created, among students of heredity, a dominant sentiment 
at variance with that predicated in the report. 

Upon these two propositions of the report is based the climax, 
namely (Suggestion 4), the recommendation that “no further 
laws should be passed authorizing the sterilization of criminals,” 
etc.—which recommendation impresses the undersigned as an 
illogical deduction from untenable premises. 

Finally, the undersigned begs to suggest that a measure 
designed to check the ominous flooding of the nation with irre- 
sponsibles by irresponsibles; a measure which has secured within 
six years legislative enactment in 12 states; a measure whose con- 
stitutionality has been affirmed by one of the two State Supreme 
Courts that have passed upon it, is worthy of attentive considera- 
tion and virile treatment by the American Institute of Criminal 
Law and Criminology. 
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A SKETCH OF THE EARLY DEVELOPMENT OF 
ENGLISH CRIMINAL LAW. AS DISPLAYED 
IN ANGLO-SAXON LAW.’ 


It is my purpose to present a sketch of the early development 
of English criminal law as displayed in Anglo-Saxon law. 

We have been so long accustomed in the administration of 
criminal justice to the essential features of a prosecution insti- 
tuted and conducted by a public officer in behalf of the public 
peace and safety, and a defence by counsel upon all matters of 
fact as well as of law, under the control of a judge substantially 
indifferent to everything except to the voice of legal justice, that 
we are apt to overlook the slow and painful steps by which this 
happy consummation of procedure was reached. 

The origin of the doctrine of a King’s peace, with a right on the 
part of the sovereign to control the prosecution in the place of a 
revengeful private prosecutor taking the matter of punishment 
into his own hands, is far distant from our own day. Criminal 
justice, as now known, has been slowly evolved from various sub- 
stitutes for private war. Among all the Northern tribes the grati- 
fication of private revenge was one of the strongest passions. 
Families and clans were bound by particular laws of honor to 
resent affronts or injuries offered to any of their members. Retal- 
iation naturally led to bloody feuds, and although the dread of 
private vengeance acted at times as a partial restraint upon crimes 
of violence, yet the general condition was one of social anarchy. 
The efforts to remedy this were crude and halting, and more than 
1200 years elapsed before England rid herself of scenes of terror 
and blood in the enforcement of the criminal law. 

A German scholar, whose name is not given, but whose remark 
is substantially stated by Mr. Laughlin in an essay upon “ The 
Anglo-Saxon Legal Procedure,” has aptly illustrated the dis- 
tinction between a modern suit, whether civil or criminal, and a 
proceeding, if such it could be called, of the primitive German 


2A paper read by Hon. Hampton L. Carson, of the Philadelphia Bar, 
at the seventh annual meeting of the American Institute of Criminal 
Law and Criminology, held at Salt Lake City, Utah, on August 16, 
1915, before the American Bar Association. 
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period, by comparing the former to a syllogism, in which the body 
of judicial rules is the major and the declaration of facts the 
minor premise, while the latter, lacking all the structural exact- 
ness of a syllogism, consisted simply of a stern demand by the 
injured party upon the defendant for compensation or for blood. 
Following out this idea, by pushing our analysis so far as is prac- 
ticable in the light of all that has been done within the last 70 
years by the great German, Russian, English, French and Ameri- 
can students of the Teutonic origin of Continental and English 
institutions, we find that under the most archaic German pro- 
cedure the underlying principle was one of self-help (Selbshiilfe) , 
or, to put it concisely, of self-redress. The injured party took the 
law into his own hands. He was his own judge and his own 
avenger. He seized upon the body or the goods of the offender 
without the intervention of a court. In helping himself to his 
own share of justice, his sole conception of the wrong done was 
that it involved himself alone, and hence in dealing with it he 
assumed and exercised judicial powers in his own case, and was 
his own executioner. In what we would call the punishment of a 
crime, or a resort to the civil procedure of distress, he acted with- 
out restraint. He was both judge and warrior; for in doing that 
which we moderns would call levying execution, he exacted blood 
for blood by virtue of the inherently sovereign power vested in 
himself as an individual. Siegel has said that the archaic German 
procedure was essentially and radically characterized by the abso- 
lute independence by which the individual enforced his right. 
Each individual was the protector of his own rights by whatever 
power he possessed, and was in the same manner the avenger of 
his own wrongs. Both in civil distress and vengeance for injuries, 
this was a period of summary action by the individual. Ven- 
geance, arising from the doctrine of self-help, as Schmid has 
pointed out, was the manifestation of this summary execution in 
the sphere of criminal law, and could be defined as killing, or an 
assault with arms resulting in death or wounds, and presupposing 
a wrong for which retaliation was made. This was the First stage. 

It is very apparent how much this is to be distinguished from 
the criminal law of today. Individual right and power have now 
given way to judicial jurisdiction. Today every breach of the 
peace is a transgression against the sovereign, whether King, 
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Emperor or people. The sovereign power alone can prosecute 
criminals. The individual or civil side is left to the law of torts. 
The criminal side is in the interest of the public. No one can 
presume of his own authority to exact vengeance from those who 
have wronged him. The sovereign of today—whatever be the 
form of government—stands in bold contrast to the individual 
among the ancient Teutons; and the prosecution instituted today 
at the instance of the King is strongly contrasted to the “ prosecu- 
tion by appeal ” at the instance of a private party, which long 
existed in English law—a remnant of the earliest polity of the 

Anglo-Saxons acting on the customs of their Teutonic ancestry. 
In tracing the growth of the power of government over the 
individual; the establishment of courts of justice; the gradual 
suppression of private warfare; the substitution of permanent 
Kings for temporary rulers; and, in the course of time, the 
assumption by the King of what Mr. Allen, in his “ Inquiry into 
the Rise and Growth of the Royal Prerogative,” calls the “ ideal 
attributes of absolute perfection, absolute immortality and legal 
ubiquity,” we reach a Second stage, which I may state as follows: 
In the gradual development and organization of the state, ven- 
geance, while still abroad as a crude method of executing law, 
was not allowed unless clearly used by the individual as an instru- 
ment of law. Wilda has shown, in discussing the sources of 
Northern law as contrasted to those of Rome, that vengeance in 
time was used in the sense of an enmity which caused the injured 
party to seize, bind and bring his foe before a court; or to pursue 
his suit unrelentingly until outlawry was imposed. Folk-courts 
were established, and it became a rule, at first more honored in 
the breach than in the observance, that vengeance must be author- 
ized by previous permission of the court; or, if it preceded the 
judgment, it must be justified afterwards before the same tribu- 
nal; vengeance, therefore, could not legally be an act of pure free 
will, since the avenger could be brought to answer for his deed, 
and show reason why he slew his foe. Sir Henry Maine, in his 
“Early History of Institutions,” declares that “there is much 
reason, in fact, for thinking that, in the earliest times and before 
the full development of that kingly authority which has lent so 
much vigor to the arm of the law in most Aryan communities 
. courts of justice existed less for the purpose of doing right 
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universally than for the purpose of supplying an alternative to the 
violent redress of wrong.” 

Then came a Third stage: the establishment of a relationship 
between the fact of accusation and the form of procedure. It 
became a regular characteristic of Teutonic law to insist rigor- 
ously upon the strict observance of forms and a minute attention 
to external observances. In this we may discern the germs of the 
comparatively modern doctrines as to what present-day critics 
denounce as the technicalities of indictments. The free judgment 
of the court was limited within such narrow bounds as were set 
by the forms and maxims of the old procedure. Thus the original 
independence of the individual in the sphere of self-help became 
gradually controlled by the severe constraint of procedural forms. 
It was in no modern sense a trial. It did not involve a judgment 
based either on opinion or even conscience. It aimed at no analy- 
sis of law. It was simply a preliminary to the further prosecution 
of the case. The introduction of the matter lay in the hands of 
the injured party, and he was required to summon his opponent 
with prescribed formalities. He declared the subject-matter of 
his complaint in solemn words directed not to the court, but to 
the defendant; and on the defendant’s answer depended the 
further procedure. The burden of proof, as we would call it, was 
put either upon the plaintiff or the defendant, according to the 
method of statement; most frequently upon the defendant. There 
was no presumption of innocence in his behalf, such as was known 
in later days. A thief, an adulterer or a murderer caught in the 
act was exposed to vengeance. Side by side with the effort to 
control private vengeance stood the fact of feud; or rather, a 
condition of feud as an existing fact. I put it this way, because 
there was no right of feud. Feud was outside of the law and in 
opposition to it, springing inevitably out of passions common to 
untamed human nature. A wrong done to a man was a wrong 
done to his kinsmen, which his kinsmen were prompt to resent. 
If A killed B, B’s kinsmen sought to avenge his death. The kins- 
men of A rallied to his support, and a private war arose which 
could be strictly called feud, a condition of warfare perilous to 
the state and destructive to life and peace, but nevertheless in 
consonance to the wild spirit of freedom. So strongly was this 
spirit supported by family pride, that when an accuser brought an 
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offender to court, each brought with him such numbers as to 
ensure a bloody conflict in the effort to enforce or to resist a 
judgment of outlawry. The feud, as chronicled by Tacitus, held 
its position even in England long after the Norman Conquest. 

A Fourth stage was reached in the effort to limit vengeance and 
its consequent feuds by the creation of a system of compositions 
for injuries by pecuniary compensation, and its extension over 
cases of killing. In support of this it was provided that not until 
compensation had been withheld could vengeance be taken. Full 
opportunity was to be given to the wrongdoer to make compensa- 
tion before he could be handed over to outlawry. Thus, two 
oppsing currents met before commingling: the one, vengeance 
and feud out of harmony with the peace of the state, yet allowed 
to exist sub-modo; the other, an effort to legalize an act of private 
vengeance by turning the wildest of passions to the support of law. 
This was done by extending the support of the eourt to the act 
of the accuser in bringing his accusation to a judicial hearing 
before attempting private vengeance. If the accused, as was fre- 
quently the case, could not discharge or release himself he was 
pronounced an outlaw. He was a peace-breaker, who was an 
enemy of the King and all of the King’s friends, inimicus regis 
et omnium amicorum ejus. He was put out of the pale of the 
King’s peace and of the folk-peace. No one could harbor or 
support him. This, if done, was in itself a crime. He was to be 
hunted down and slain like a wolf. In all of this we have none 
of the elements of a conception of punishment as such. It was 
simply the pursuit of an ex parte proceeding based on a breach 
of the peace to the bitter end of outlawry in an effurt to maintain 
the peace. It substituted the state for the kinsmen of the accuser 
in the pursuit of vengeance. It put the state, as Maurer says, in 
an attitude of war in regard to the offender, as it would have done 
against a foreign enemy. 

Then came a Fifth stage, which was a notable advance: the 
classification of offences deserving of outlawry, and those which 
did not call for such severity; and we at once perceive the germ 
of the much later distinction between felonies and misdemeanors. 
Wilda calls the graver crimes, such as killing, arson, house- 
breaking and theft of cattle, involving decided breaches of the 
peace, cause majores, and those which were accidental, or free 
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from premeditation or wilfulness, cause minores. The number of 
offences falling within each category would vary from time to 
time, but the principle was there. The slighter crimes could 
always be compounded for money; some of the graver ones also, 
not excluding killing, except where especially aggravated. And 
thus arose generally the distinction between offences which were 
expiable or emendable, and those which were inexpiable, unpur- 
chasable or unemendable. And here we perceive the germ of the 
rule that a felony could not be compounded. 

Then came a Siath stage. Particularly disgraceful or heinous 
crimes, such as treason to a King or to a Lord, desertion from 
service, secret murder, followed by flight or the hiding of the 
body ; adultery, where the offender was caught in flagrante delicto, 
and wholesale stealing and driving off of cattle, called for treat- 
ment to which neither outlawry nor compositions applied. This 
led to the true idea of punishments. The state appeared not as a 
belligerent against a member of society, but as a castigator, and 
the unlimited right of the community to hunt down and slay the 
offender was converted into the duty to catch and deliver the 
offender to the state for punishment by the state. Not unless he 
resisted capture or escaped from custody could he be slain with 
impunity. 

Bearing in mind the features of these successive stages, and 
observing particularly that the earliest positive kuowledge extant 
in regard to Anglo-Saxon law dates from about 600 A. D., when 
the Dooms of Ethelbert of Kent were written, we can fix the date 
of the Anglo-Saxon criminal law, so far as we know it and can 
trace it, as occurring during the period of transition between the 
third and the fourth stages just described, a period marked on 
the Continent by the codes of the Ripuarian Franks, the Bur- 
gundians, the Visigoths and the Lombards. From the foregoing 
review of the results of the labors of the profound modern students 
of our institutions, which were quite unknown to the learning of 
Coke, Hale, Blackstone, Reeves and Crabb, we are entirely pre- 
pared to agree with the remark of Mr. Laughlin that “ to justly 
estimate the Anglo-Saxon law, appeal must be made to the Ger- 
man law of the Continent and to other German codes; and the 
primitive German procedure must be kept clearly in view.” We 
are also prepared to agree with him in the further remark that 
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“Thorpe is, of course, in error when he says that the original 
institutes of the English were ‘little beyond that portion of the 
laws of Ethelbert which contains the penalties for wounds and 
other bodily injuries.’” In fact, I find, on reading Mr. Thorpe’s 
introduction to his edition of “ Ancient Laws and Institutes of 
England,” published by the Record Commissioners in 1840, that 
his statement is not to be taken too strictly, for what he said as 
just quoted was by way of an argumentative disposal of the ques- 
tion as he put it: “When did the earlier of these institutes 
originate? for if brought by our forefathers from their German 
home we ought apparently give to them credit for a degree of 
civilization beyond that usually ascribed to them.” It is quite 
clear, I think, that the credit can be safely extended without 
detracting from the value belonging to the conclusion by Thorpe 
that “ what we now possess of Anglo-Saxon law is but a portion 
of what once existed, and therefore, without claim to the title The 
Anglo-Saxon Laws, which has usually been bestowed upon it. Of 
the laws and kindred documents no longer extant, the names of 
some, together with fragments worked into other codes, have been 
transmitted to us, such as the Mercian Laws of Offa, from which 
Alfred, in framing his body of laws, selected such portions as 
were suitable to his purpose; the South Anglian Laws, the Fridge- 
writu,” ete. Upon this he shrewdly and significantly remarks: 
“ We ought not, perhaps, to suppose that among our Saxon fore- 
fathers, any more than among ourselves, there ever existed a com- 
plete Corpus Juris Anglici, but that theirs was also a customary 
or common law; and that what we still possess, and also the 
portion that has perished, were either the records of decisions to 
serve as precedents for the future, or enactments passed in the 
Witena-gemots for the repeal, confirmation, amendment or com- 
pletion of the law as it then stood. Mr. Allen, who was one of 
the Commissioners of the Public Records of the Kingdom to 
assist Mr. Thorpe, and who had the assistance of the distinguished 
constitutional historian, Mr. Hallam, and the profoundly learned 
lawyer, Mr. Baron Parke, suggested in an independent work the 
division of Anglo-Saxon laws into customary or common law, 
statutes, and domar or adjudged cases or precedents. This is 
applying the classifications of the old common law writers, such as 
Coke, Hale and Blackstone, to the rude materials of the Anglo- 
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Saxon age, but yet it seems to be justified, for a glance at the laws 
themselves, particularly those of the Kentish Kings, discloses 
support to the classification in the preambles to many of the 
statutes, and in numerous cases, the occurrence of which no 
human foresight could ever have contemplated, while the entire 
absence of definitions of crimes, but the free use of terms as if 
clearly and commonly understood, argues the pre-existence of a 
customary law. All reasonable doubt, however, will be dissipated 
in the mind of any one who will read understandingly and wit- 
tingly the Introduction to Pollock and Maitland’s History of 
English Law, where, after stating that they ought to say that in 
their opinion the law which prevailed in England before the 
coming of the Normans was in the main pure Germanic law, they 
come to the solid ground of known history, and find that English 
laws have been formed in the main from a source of Teutonic 
customs, with some additions of matter, and considerable addi- 
tions or modifications of form received directly or indirectly from 
the Roman system. This they think, however, was at a much 
later date; hence they take, first, the Germanic material of 
English laws, and begin with the customs and institutions brought 
in by the English conquest of Britain, or rather, by the series of 
conquests which led to the foundation of the English Kingdom. 
This they call “the prime stock,” but they assert that it by no 
means accounts for the whole of the Germanic elements. A dis- 
tinct Scandinavian strain came in with the Danish invasions and 
was secured by the short period of Danish sovereignty. To some 
extent, but probably to no great extent, the Norman law and 
practice of William the Conqueror may have included similar 
matter. 

In a most interesting work, written from a totally different 
point of view, but based upon a minute examination of the ancient 
records, Mr. Pike, in his “History of Crime in England,” 
declares: “There is no doubt but that the settlers who crossed 
the German Ocean, and gave the name of England to Southern 
Britain, brought with them certain customs which, with little 
modification, constituted for many centuries the criminal law of 
the country..... It seems impossible that the rules for detect- 
ing and punishing crime which the Normans found in England, 
and from which a portion of our modern law has painfully 
emerged, can have come to us from any but a Teutonic source.” 
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With this preliminary but, as it seems to me, necessary survey 
as a background, we now proceed to consider the substantive 
Anglo-Saxon criminal law. 

A comparison of the laws or Dooms of the twelve Kings from 
Ethelbert to Edward the Confessor, adopted by the monarchs with 
the aid of bishops and other wise men, reveals a close resemblance, 
many being in large part reenactments, with occasional additions 
or variations, mixed with moral precepts, the Ten Command- 
ments, extracts from Exodus and the Acts of the Apostles. This 
was the manner, especially, in which Alfred the Great improved 
upon the work of his predecessors. Taken as a body, the Dooms 
cover a period of nearly 500 years, and present a strange medley 
of acts and scenes without order or arrangement. Slayings, steal- 
ings, house-breakings, drinkings, bone-bitings, nose-piercings, 
shoulder-lamings, toe-cuttings, eye-punchings, abduction of maid- 
ens, selling of daughters to servitude, buying new wives in place 
of faithless ones at the expense of the paramours as a compensa- 
tion to outraged husbands, oppression of strangers, neglect of 
baptisms and offerings to devils, whether occurring in churches, 
dwelling houses, markets, ale houses, or at open graves, are so 
mixed in the texts with fines, botes to the injured party, wites to 
the King, or sometimes both, atonements and admonitions as to 
make analysis difficult. By careful attention, however, to the 
section headings of the Record Commissioners and their very 
learned notes, by turning to the chapter headings of Sir Matthew 
Hale’s analytical “ History of the Pleas of the Crown,” and by 
confining one’s attention to the portions of the text which relate 
to Anglo-Saxon times, Coke’s “ Third Institute * by comparison 
being quite disorderly; by picking one’s way through Reeves and 
Crabb in their histories; and, lastly, by reading and rereading 
the refreshing chapters of Sir Fitz James Stephen, Pollock and 
Maitland, and Holdsworth, it is possible to segregate the Saxon 
matter from the Norman, although it is impossible in dealing with 
so dark and distant an age to be exact in chronology. Then, too, 
we must constantly bear in bind the warning of both Maitland and 
of Holdsworth that we must rid ourselves of modern notions as to 
the meaning of words and be careful not to read modern ideas into 
ancient rules. 
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Thus, in what we would call offences against the government, 
the great and lasting definition of treason not being reached until 
the reign of Edward III (A. D. 1352, Stat. 25th Edw. III), we 
find Alfred the Great calling them: “ Plotting against the King’s 
life,” “Plotting against a Lord,” “Fighting in the King’s 
house,” “ Breaking the King’s peace.” False coining was known 
as “false moneying,” and false coiners were known as “ money- 
ers,” the terms being used without definitions, but as if well 
understood. In offences against public justice we have the germ 
of the crime of perjury referred to as “a false compurgation.” 
Offences against the church were “heathenism,” “the worship 
of idols, of the sun, the moon, fire or rivers, water-wells, stones or 
forest trees,” as well as witchcraft and “making offerings to 
devils.” Adultery, incest and fornication were dealt with ecclesi- 
astically, though mentioned in secular statutes. Offences against 
individuals, as we would call them, consisted of homicide, wounds, 
rape, and assault and batteries. Definitions were assumed. The 
distinction between murder and manslaughter, as Hale knew and 
defined it, was unknown. At the same time there were very just 
and intelligent discriminations between homicides that were wil- 
ful, justifiable and accidental. A killing that was secret, or 
treacherous, or in violation of fealty, or accompanied by a con- 
cealment of the corpse or by sorcery or sacrilege, was of an aggra- 
vated type. A killing of an outlaw, or an adulterer taken in 
flagrante delicto, or in defence of one’s lord or a kinsman, or the 
killing of a thief, provided a declaration of the fact and the cir- 
cumstances was at once made, was justifiable. A killing resulting 
from the felling of timber, or from a man staking himself upon a 
spear carried carelessly on the shoulder of another, or from fright 
or violence in dangerous games and exercises, was viewed as 
accidental. 

Of what we would call offences against the person, resulting 
from batteries, there were thirty-six instances given with par- 
ticularity, from head wounds, hair wounds, ear wounds, eye 
wounds, nose wounds, limb wounds, hand wounds, nail wounds, 
feet wounds, belly wounds and rib wounds, to the rupture of 
great sinews, small sinews, or of the tendons of the neck. Rape 
was forbidden, whether of adults, infants or slaves. 











Criminal Law and Criminology 145 





Offences against property included house-breaking, house-burn- 
ing, setting fire to woods, and the various forms of theft, robbing 
and stealing, cattle-taking being the commonest. 

The consequences of most of these acts, aside from the features 
of feud and vengeance, upon which I have already dwelt suffi- 
ciently, were amost entirely pecuniary. Every man had his price 
or value according to his station in life, and every part of the 
body, however minute, had its value nicely adjusted to a scale or 
tariff of compensation. This was also true of property. 

The wergild was the price or value of the man killed, and must 

be paid to his kinsmen; the bote was the compensation to the 
injured party for the wrong sustained; it might be due to the 
King if the injury affected him in his private capacity; the wite 
was the penalty or fine due to the King in his public capacity. 
Regarding these provisions as steps forward in support of the 
royal efforts to persuade men to resort to a court as an alternative 
to force, we readily perceive that the wer and the bote dominated 
the code. As Holdsworth says: “ We cannot understand either 
the amount of the wergild or the method of its payment unless we 
remember that it took the place of the feud, and that the feud was 
always in the background, to be resorted to if the money was not 
paid. ‘ Buy off the spear or bear it,’ ran the English proverb.” 
That the spear might be finally resorted to appears from the 42d 
section of Alfred’s laws, regulating the conditions under which 
the feud might be prosecuted, 
“That the man who knows his foe to be homesitting fight not 
before he demands justice of him. If he have such power that 
he can beset his foe and besiege him within, let him keep him 
within for VII days and attack him not if he will remain within. 
And then after VII days, if he will surrender and deliver up his 
weapons, let him be kept safe for XXX days, and let notice of 
him be given to his kinsmen and his friends... . . In like man- 
ner, also, if a man come upon his foe, and he did not know him 
before to be homestaying, if he be willing to deliver up his 
weapons, let him be kept for XXX days, and let notice of him be 
given to his friends; if he will not deliver up his weapons, then he 
may attack him.” 

This was followed by the law of Ine, the immediate successor 
of Alfred, which imposed a penalty if revenge was taken before 
justice was demanded. And thus the stage was reached when 
compensation, at first optional, became obligatory. This system 








146 The American Bar Association Journal 





of compensation had a curious feature which developed in an 
unexpected but very human way. As soon as the criminal juris- 
diction, through the wites, or fines due to the crown, became a 
source of profitable revenue, the King granted to prelates and 
thegns manorial rights to fine and punish just as he would grant 
land. Canute the Dane, finding that his jurisdiction was extend- 
ing, asserted boldly that certain crimes and the profits of their 
administration belonged to him, and thus came the first list of 
what in later days were known as Pleas of the Crown. 

There were certain acts, however, which defied restraint, and 
the Kings, instead of attempting coercion, wisely defined the 
occasions upon which physical force could be used. Alfred pro- 
vided that if a man be slain, the slayer must show that his victim 
was attacking either himself, his kin, or his lord, or that he was 
wronging his wife, mother, sister or daughter. Athelstan, that 
he was in the act of carrying off stolen property, and Ine, that he 
was resisting capture under circumstances which made capture 
proper. The inference is plain that, if the circumstances justified 
it, the execution might be summary. “It is,” says Sir Fitz 
James Stephen, “a single step, but still a step, however short, 
from private war and blood feuds, when people are invested by 
law with the right of inflicting summary punishment on wrong- 
doers whose offences injure them personally.” We have heard 
much of late about “ the law of nature,” or “ the unwritten law,” 
from the lips of counsel who had forgotten, or who more probably 
did not know, what was contained in the Saxon Dooms. A par- 
ticular case of summary execution was the Law of Infangthef. In 
the laws of Edward the Confessor, who was the last of the Saxon 
lawgivers, and whose code, being a summary of the work of his 
predecessors, earned for him the title of Restitutor, there is express 
recognition of a right which was centuries old even in his day— 
the right to slay a thief “ hand-having,” or, as later, taken “ with 
the mainour,” or, as we would say, “caught with the goods.” 
Later it was converted into a franchise of the right to hang, and 
was made the subject of royal charters long before the Battle of 
Hastings, when the Norman conquered the Saxon, and existed 
even as late as the thirteenth century. The private gallows of a 
manor was an object so common as to excite no surprise. Infang- 
thef was the right to hang a thief if taken within one’s own house 
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or territory, and Utfangenethef, wherever caught, provided in 
both instances the thief was taken in possession of the thing 
stolen. We have the authority of Mr. Pike for stating that the lord 
set great value upon his privilege of holding his own court, and 
not less upon his privilege of hanging his own thieves. Even 
when the offender had committed a theft without the limits of the 
land held by his lord, it seems to have been in some places the 
established custom that he was to be brought back and hanged 
upon the gallows which his lord had provided for him. The cattle 
ranges of our own day will supply us with modern illustrations. 
It is now in order to turn our attention to the courts. We must 
divest ourselves of modern notions, and even of those which 
belonged to the days of the Normans. We must grope our way 
back to a time when jurisdiction was not established, when 
process, as we know it, was unknown; when methods of trial and 
rules of evidence did not exist. We must deal with legal protozoa. 
There were little assemblies of men held in the hundreds, and in 
the counties, and about the person of the King, which exercised 
judicial functions in dealing with deeds of violence; these were 
the germs from which, in later days, sprang the proud and orderly 
establishments of the English judiciary. The judicia] unit, so 
to speak, was the Hundred Court, and the hundred was a sub- 
division of a county. The Hundred Court was composed of the 
freemen of the hundred, presided over by the earldorman, the 
reeve, or other specially chosen head. A court was sometimes 
attached to a manor, and exercised its functions by virtue of a 
royal grant or by custom, and exercised both criminal and civil 
jurisdiction. It was provided by ordinance of Edgar that the 
Hundred Courts should be held every four weeks, and that poor 
and rich alike were entitled to have right done to them. The 
County Court was of greater importance and dignity, and was 
appointed to be held twice a year, and was presided over by the 
Sheriff of the county. Besides attending to larger business, it 
reviewed the acts of the Hundred Courts, though we must be 
cautious about using the adjective appellate. Above them was 
the King, listening to the complaints of his subjects from what- 
ever source arising. But it is to be remarked that Pollock and 
Maitland have twice emphasized the statement that the notion of 
all jurisdiction and public justice proceeding from the King did 
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not belong to the Anglo-Saxon period. It is asserted by Asser, 
the annalist of Alfred the Great, that the King inquired into the 
correctness of the decisions of his judicial officers, and threatened 
them with removal for their ignorance or disregard of law. Baker, 
in his chronicle, attributes a stricter control to Edgar, the grand- 
son of Alfred, in severely punishing his judges if found to be 
delinquents, and we are told in the “ Mirror of Justices,” which 
Lord Coke calls “a very ancient and learned treatise of the laws 
and usages of this kingdom,” that Alfred hanged 44 justices in a 
single year for having falsely saved men guilty of death; for 
sentencing men who had been acquitted; for disregarding irregu- 
larities in jury service; for usurping jurisdiction; in short, who 
“had falsely hanged any man against law on any reasonable 
exception.” I do not think that we can give credence to the tale, 
not alone because it has been discredited by stich scholars as 
Maitland and Sir Fitz James Stephen, but because the offences 
attributed to the judges were in many particulars unknown to any 
condition of Jaw prior to the reign of Edward I, and particularly 
because jury trials and jury service were unknown. 

The only forms of trials known to the Anglo-Saxon, if trials 
they could be called, were by Compurgation and the Ordeal. Com- 
purgation, which was not peculiar to the Anglo-Saxon, but which 
reigned from southern Italy to Scotland, can be traced, as the 
profound American scholar, Henry C. Lea, tells us in his work on 
“ Superstition and Force,” to the principle of the unity of fami- 
lies. As the offender could summon his kindred to resist an 
armed attack of the injured party, so he took them to court to 
defend him with their oaths. This was not a defence upon evi- 
dence based on knowledge of the facts; it was a denial by the 
accused in these words: “ By the Lord, I am guiltless, both in 
deed and counsel, of the charge of which N. accuses me.” 
And the compurgators simply swore: “ By the Lord, the oath is 
clean and unperjured which he hath sworn.” This amounted to 
an acquittal. The principle survived in wager of law, in an 
action of debt, which was not finally abolished until 1833 by the 
Stat. 3 and 4, Wm. IV, c. 42, 5, 13, and it still exists in the 
practice of summoning witnesses to good character upon the 
defence of a modern criminal trial. 
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Then followed the Ordeal. If it were not a first offence, or if 
the accused was unable to command the necessary number of com- 
purgators, or if the compurgators were not of the necessary rank 
to overcome the lack of numbers, the appeal was made to God’s 
judgment of fire or water. Of these judgments the ordeal of fire 
and hot iron was applied to noblemen, thanes and freemen, as 
being more honorable and easy; the ordeal of water was reserved 
for husbandmen or persons-beneath the rank of freemen. 

The rite was a religious one conducted by priests in a church, 
and the intervention of Providence was assumed to be secured 
to the innocent. After three days of prayer and fasting, the 
accused plunged his naked hand, or his arm to the elbow if the 
offence was grave, into boiling water and picked up a stone at the 
bottom of the vessel. The hand or arm was then bound in cloths, 
which were removed at the end of three days. If there were 
traces of scald, he was held to be guilty; if none, then Heaven 
had worked a miracle to declare his innocence. In the cold water 
ordeal the accused, after three days of prayer and fasting, was tied 
with his thumbs to his toes, and thrown into deep water. If he 
sank, he was innocent; if he floated, he was guilty. There were 
other forms, such as the carrying of red-hot iron a distance of 
nine feet, or of walking with bare feet over red-hot ploughshares, 
and in the case of priests there was prescribed the swallowing of 
the corsned, or morsel of execration, which in the case of guilt 
would choke the accused through the paralyzing effect of fear 
upon the salivary glands; but the principle was the same, that 
God would work a miracle in behalf of innocence. 

Punishments consisted either of fines, death, mutilation or 
flogging. Imprisonment was unknown. As to fines, prices were 
set upon a man according to his rank. If he was killed, the fine 
was to be paid to his relations, according to a tariff of compensa- 
tion. If he was convicted of theft, he had to return the article 
or its value, and in some cases pay a fine to his lord or to the King. 
Most first offences were punished by fine alone, but house-break- 
ing, arson, open theft, secret murder and treason against a lord 
were by the laws of Alfred and Canute punished by death or muti- 
lation. Upon a second conviction, every minor offence was fol- 
lowed by death or mutilation. The sentence in the case of death 
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was “ Let him be smitten so that his neck break”; in case of 
mutilation, “ Let his hands be cut off, or his feet, or both, accord- 
ing as the deed may be. And if he have wrought yet greater 
wrong, then let his eyes be put out, and his nose and his ears and 
his upper lip be cut off, or let him be scalped.” We read also of 
burnings and floggings. The distinction between felonies and 
misdemeanors, so much dwelt upon in later days, was unknown. 
In fact, the word felony was supposed -by the learned Spelman to 
be of feudal origin, because for every felony a man forfeited his 
fee, although Lord Coke derived it from the Latin fel, gall or 
malignity, signifying that what was done was out of a malignant 
spirit. But these are far later-day refinements. 

If we take a steady but comprehensive look at the phenomena 
of Anglo-Saxon law, arranged in groups according to their char- 
acteristic features, and assign each to its proper epoch in the 
various stages of successive development, we find that the original 
Teutonic doctrine of self-help or of private vengeance had passed 
in an appreciable though very incomplete degree into the control 
of the courts determining, primarily, the lawfulness of the in- 
tended act, and, secondarily, the formule by which justice might 
be sought, and, as a consequence, securing compensation for 
almost every wrong, in place of impulsive blood-letting and savage 
acts. We find also judicial efforts—crude, barbaric and supersti- 
tious though they were—to settle controversies by the oaths of the 
parties and their friends, instead of by their spears and staves; 
and failing by human means to reach a conclusion, to call on high 
Heaven to work a miracle in behalf of innocence. 

It is noticeable also that the work of the courts, in hundreds, 
in manors, in counties, and in the presence of the King, was 
irregular, conflicting and decentralized. To bind subordinate 
tribunals, either to uniformity of action or to subjection to a 
central and final authority, was the task of far later times. The 
effort was not made, not simply because it would have failed, but 
because there was and could be no conception of its necessity. 
There was no King’s peace in the sense of extending to all men 
and to every corner of the kingdom. There were certain limited 
and partial jurisdictions proclaiming peace, which centuries later 
became consolidated. There was the King’s peace, the peace of 
the Church, the peace of the Sheriff, the peace of the lord, the 
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peace of the household. The King’s peace was not for all men, 
nor for all places. Originating in the special sanctity of the 
King’s house, or the King’s highway, or the King’s presence, it 
extended its protection solely to the King’s attendants and ser- 
vants, and later to those whom he admitted to the same footing. 
The peace of the Church extended to its own members in priestly 
office, or to its own sacred territory of buildings or manorial 
holdings, in which a hunted fugitive sought sanctuary. The peace 
of the Sheriff as a County Judge was based on the frank pledges 
by which each hundred and tithing sought to secure and to answer 
for the good conduct of its inhabitants. The peace of the lord in 
his manor was a reflection of that of the King, repeated in every 
barony. The peace of the householder was personal and indi- 
vidual, and for every fight around his table atonement had to be 
to him. The time had not yet come for all these to coalesce and 
run into the notion that the King’s peace would be general, 
exclusive, eternal, and cover the land. It suggests to me the 
action of drops of quicksilver upon a table—little by little the 
smaller drops approach and become merged into the larger ones, 
until the largest one absorbs all the rest; but as yet the drops 
were separate and in many places far apart. 

On the whole, it is clear that we cannot use the term criminal 
law in a technical sense in the Anglo-Saxon period. As Holds- 
worth says: “ A primitive system of law has no technical terms. 
It has rules more or less vague, and terms corresponding thereto, 
which will, if the law has a continuous history, become the tech- 
nical rules and give rise to the technical terms of later days.” He 
adds: “ Even when we have attained to these technical distinc- 
tions, the criminal law will retain some traces of the processes by 
which these distinctions have been evolved.” 

It has been the effort of this paper to give a concise and com- 
prehensive account of these origins and processes in Anglo-Saxon 
days. 
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VIII. 


ORGANIZATION AND WORK OF THE BUREAU OF 
COMPARATIVE LAW. 


The place of the former Annual Bulletin of the Bureau of 
Comparative Law has been taken by this JouRNAL. 

The objects of the Bureau continue as heretofore. They 
include the translation into English of foreign laws, the prepara- 
tion of bibliographies in its special field, and the consideration 
of foreign legislation aud jurisprudence with a view to present 
information and materials of value to lawyers, law teachers and 
law students. 

All members of the American Bar Association and of the 
Bureau of Comparative Law receive the AMERICAN Bar Asso- 
CIATION JOURNAL every quarter. 

All members of the Association are by that fact also members 
of the Bureau. Any State Bar Association can become a member 
on payment of $15 annually, and will then be entitled to send 
three deelgates to the annual meeting of the Bureau and to 
receive five copies of the AMERICAN Bar ASSOCIATION JOURNAL. 
Any county, city, district, or colonial Bar Association, law school, 
law library, institution of learning or department thereof, or 
other organized body of a kind not above described, may become 
a member on payment of $6 annually, and will then be entitled 
to send two delegates to the annual meeting of the Bureau and to 
receive two copies of the JourNAL. Any person eligible to the 
American Bar Association, but not a member of it, can become a 
member of the Bureau on payment of $3 annually, and will then 
receive the JOURNAL. 

Distinguished foreign jurists, legislators, or scholars may be 
elected honorary members. They pay no fees. 

The authorship of the contributions of the Bureau to the 
JOURNAL is indicated in each case by the initials of the writer. 


HONORARY MEMBERS OF THE BUREAU. 
The Rt. Hon. Viscount Bryce of Dechmont, O.M., D.C. L., LL. D., 
F. R.S., of England. 
Franz von Liszt, Jur. Dr., of Germany. 
D. Joseph Jitta, Jur. Dr., of Holland. 
Manuel Torres Campos, Jur. Dr., of Spain. 
Estanislao S. Zeballos, Jur. Dr., of Argentina. 
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All editorial communications should be addressed to the 
Chairman, Robert P. Shick, Franklin Bank Building, Philadel- 
phia, Pa., who will see that they reach the proper sub-editor. All 
books for review should also be sent to him. 


RECENT TRANSLATIONS OF FOREIGN LAWS, NOW 
ACCESSIBLE. 


French Civil Code, by Cachard. 

French Civil Code, by Wright. 

Japanese Civil Code, by Gubbins. 

Japanese Civil Code, by Lonholm. 

Japanese Civil Code, annotated by De Becker. 

Japanese Commercial Code, by Yang Yin Hang. 

Japanese Code of Commerce, by Lonholm. 

Japanese Penal Code, by Lonholm. 

German Civil Cede, by Chung Hui Wang. 

German Civil Code, by Loewy. 

Roman-Dutch Law, by Wessels. 

Penal Code of Siam, by Tokichi Masao (18 Yale Law Journal, 85). 

Visigothic Code, by Scott, of this Editorial Staff. 

Swiss Civil Code, by Shick and Wetherill, of the Editorial Staff. 

Swiss Banking Law, by Landmann. 

Banking Laws of Various Countries, by National Monetary Com- 
mission. 

Laws of Mexico, by Wheless, of the Editorial Staff. 

Mining Law of Mexico, by Kerr, of the Editorial Staff. 

Mexican Corporation Laws, by Fuller. 
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COMPARATIVE LAW BUREAU PUBLICATIONS. 
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The German Civil Code, translated by Loewy (American Edition). 
The Imperial Code now in force. $5.00. 

The Swiss Civil Code, translated by Shick, with annotations by 
WETHERILL. 

The Argentine Civil Code, translated by Joannini. (Ready for 
publication.) 

The Peruvian Civil Code, translated by Joannini. (In preparation.) 

The Seven Parts (Las Sieto Partidas), translated by Scott. The 
fundamental authority for Spanish Law. (Ready for publication.) 
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1¢ Speaking for myself, I am strongly 
TECHN impressed day by day with the undesln 
ability of the constant reporting of de- 
rai cisions which lay down no new prin- 
Less ciples, but only repeat the application of 
Home: old principles to new facts. I think 
that I recognize a feeling of satisfaction 
which the members of the Bar would 
have in getting rid of their thousands 
of volumes of decisions so that they 


might base themselves on the solid prin- 
ciples of the law 


This system of citing corroborating 
cases has been changed with us. We 
now strive to get at the merits; to al- 
low no technicalities to prevent the 
court from perceiving the true facts 
and arrive at a just decision, nothwith- 
standing all the learned counsel who 
appear before the Judge. We helieve 
that is the true principle that should 
animate the courts of justice. 











Let us show you just how 


RULING CASE LAW. 
the great new work, begun but a year and a half ago and now more than one-third com- 
pleted, meets these very needs of the hour. 





roft-W hitney Co., 
” Bose McAllutes St., San Francisco, Cal. , 
Lord Reading’s address interests me. If Ruling 
Case Law eliminates the chaff, but gives the = 
and kernel of the law—if it is based on solid principles—you may send me 


sample pages and tell me more about it. 
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JUDGE IRVING G. VANN “‘I appreciate Mr. Chamberlayne’s 


NEW YORK great work, which I use constantly. 


It is a monument of industry and 
COURT OF APPEALS weit.” 














CHAMBERLAYNE’S 


MODERN LAW OF EVIDENCE 
VOLUME 5 


MEDIA OF PROOF 


This volume completes the set and treats of the media of proof, that is, the 
means by which evidence is brought to the attention of the tribunal. 

Documents including both private writings and all classes of public docu- 
ments, records and the like are first considered with a view to showing under what 
conditions not only the original but also copies thereof may be introduced. 

The “Parol Evidence Rule” and the “Best Evidence Rule” in its relation 
to writings are also treated in this connection. 

Following this the author has taken up “Evidence by Perception” or as 
it is sometimes termed “‘Real Evidence” in which the same careful attention is 
given to the statement of principles, rules and their application. 

The latter part of the book is devoted to the subject of “‘witnesses,” dealing 
with questions of Attendance, Competency, Privileged Communications, 
Examination, Cross-Examination and Impeachment, stating the principles 
and rules controlling the rights of the parties and of the witnesses at the various 
stages of the trial. 

A Table of Cases contained in the 5 vols. ; about 100,000 citations are given. 


CHAPTER HEADINGS: 


Pablic Documents Best Evidence Rule 

Judicial Records Evidence by Perception 

Copies and Transcripts: Judicial Records Witnesses: Attendance of 

Public Documents: Official Registers, Papers and Incompetency of Witnesses: Mental Incapacity 
Writings Incompetency of Witnesses: Policy of the Law 

Copies and Transcripts: Official Registers, Papers XIV Incompetency of Witnesses: Race 
and Writings L Privileged Communications 

Private Documents and Writings Lx Examination of Witnesses 

Private Documents and Writings: Memoranda Impeachment of Witnesses 

Private Documents and Writings: Proof of Original Table of Cases 

Ancient Documents Index 

Parol Evidence Rule 














Volume 5 is a large Royal Octavo volume of over 1200 pages which contains 
19 chapters as listed above and sub-divided into 408 sections. 


5 Large Royal Octavo Volumes 
Library Edition, $35.00 Bible Paper Edition, 37.50 


MATTHEW BENDER & COMPANY 


Incorporated 
109 State Street 26 John Street 
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Schouler on Wills, Executors and Administrators, 1915, 2 Vols. $15.00 
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me 
A Concise Encyclopedia 
of the Law 


OUVIER’S DICTIONARY 


Rawle’s Latest Revision, is 
so designated, and we wish every 
lawyer to satisfy himself that 
the term is rightfully applied 


We have reprinted two topics, taken at random, 
in pamphlet form. Either or both are yours for 
the asking. We want you to look them over and 
see how thoroughly the encyclopedic method of 
treatment has been applied. 





COMPLIMENTARY OFFER 





WEST PUBLISHING COMPANY, St. Paul, Minnesota. 
You may send me complimentary copy of pamphlet containing reprint of 


, O Restraint of Trade ; 7 - 
topic of [) Deaiel from Rawle’s New Revision of Bouvier’s 


Law Dictionary and Concise Encyclopedia. 



































